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IN THE 


?l9mteli States: Ctrcutt Court of ^ppea^ 

FOR THE DISTRICT OF COLUMBIA 


W. H. BRADY & COMPANY, 
a corporation, 

FREDERICK W. BRADY, 
ELIZABETH A. BRADY, 
et aL, 

Petitioners, 

vs. 

FEDERAL TRADE COMMISSION, 

Respondent. 






No. 11226 


Joint Appendix. 


UNITED STATES OF AMERICA 

BEFORE FEDERAL TRADE COMMISSION 
• • (Docket No. 5298) * * 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Com¬ 
mission Act and by virtue of the authority vested in it by 
said Act, the Federal Trade Commission having reason to 
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believe that AV. 11. Brady & Company, a corporation, Fred¬ 
erick \V. Brady, Flizabetii A. Brady, Mildred J. Brady, 
Richard li. Brady, Mdlliani IL Brady, Jr., and Max M. 
Molitor, individuals and officers of the W. PI. Brady & 
Company, a corporation, all hereinafter referred to as re¬ 
spondents have violated the provisions of the .said Act, 
and it appearini;: to the Commission that a proceeding by 
it in respect tliereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as 
follows: 

P.vR.\(;i:.\pn Oxf:: Respondent W. H. Brady & Company, 
hereinafter refei-red to as corporate respondent, is a cor¬ 
poration organized and doing business under and by virtue 
of the laws of the State of AVisconsin, having its office and 
])rincipal place of business located at 510 Water Street, 
in the city of Fan (Maii-e, Wisconsin: and respondents PVed- 
erick W. Bi-ady, Pilizabeth A. Brady, Mildred J. Brady, 
Richard H. I^rady, William II. Brady, Jr., and ^lax M. 
Molitor, are officers and directors of said corporate re¬ 
spondent, and they formulate, direct, dictate and control 
the acts, j)ractic(‘s and policies of said corporate respon¬ 
dent. 

RespoJidents are now, and for more than four years last 
past liave been, engaged in tlie maiinfacture of devices com¬ 
monly known as push cards, and in the sale and distribu¬ 
tion in commerce between and among the various States 
of the United States and in tlie District of Columbia, of 
said devices to manufacturers of, and dealers in, various 
other articles of merchandise. 

Respondents cause and have caused .said devices, when 
sold, to be transported from their aforesaid place of busi¬ 
ness in Fan Claire. Wisconsin, to purcbasers thereof at 
their respective points of location in various States of the 
Ignited State.s, other than the State of Wisconsin and in the 



District of Columbia. There is now and for more than 
four years last past has been a course of trade in such 
push card devices by said respondents in commerce be¬ 
tween and among the various States of the United States 
and in the District of Columbia. 

Par^vgilvpu Two: In the course and conduct of their 
business as described in Paragraph One hereof, respon¬ 
dents sell and distribute and have sold and distributed 
to said manufacturers and dealers push cards so prepared 
and arranged as to involve games of chance, gift enter¬ 
prises or lottery schemes when used in making sales of 
merchandise to the consuming public. One of said push 
cards has sixty small partially perforated discs on the face 
of which is printed the word “Push.” Concealed within 
each disc is a number wliieh is disclosed when the disc is 
pushed or separated from tlie card. The push card boars 
the legend as follows: 

“5^ CANDY SALE 5^ 

Uach Each 

No Blanks 20 Big Prizes 

EVERYBODY WINS 

Numbers 2-4-6-S-10-12-14-16-1S-20-22-24-26-28-30-32 
Receive * One Large Nougat Loaf 

Number 25 

Receives * One Extra Large Nougat Loaf 

The Last Numboi- in Each Section 

Receives * One Extra Large Nougat Loaf 

All Other Numbers Receive a Regular Bar 
Note : Only One Bar, Loaf or Package with Each 

Purchase.” 

Many others of said push cards have printed on the faces 
thereof other labels or instructions that express the man¬ 
ner in which said devices are to be used or may be used 
in the sale or distribution of various other specified articles 
of mei'chandise. The pricos of the sales on said push cards 
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vary in accordance with the individual devices. Each pur¬ 
chaser pays a specified price, usually from to a push 
and is entitled to one push from the push card and when 
a push is made a disc is separated from the push card 
and a number is disclosed. The numbers are effectively 
concealed from the purchasers and prospective purchasers 
until the selection has been made and the push completed. 
Certain specified numbers entitle purchasers to designated 
articles of niercliandise. Persons securing, by their push, 
lucky or winning numbers receive articles of merchandise 
without additional cost at prices which are much less tlian 
the normal retail price of said articles of merchandise. 
Persons who do not secure such winning numbers receive 
in some cases a small piece of candy of less value than 
the price paid for the push, or in other cases receive notli- 
iiiir foi’ thcii* nioncv. Tlie articles of merchandise are thus 

c? « 

distributed to tlu* consuming or purchasing public wholly 
by lot or chance. 

Others of said i)usli card devices have no instructions 
o]- legends tluM'con but liave blank spaces provided there¬ 
for. On those push cards the purchasers thereof place in¬ 
structions or lalx'ls which have the same or similar im¬ 
port or meaning as the instimctions or labels placed by tiie 
respondents on said }»ush cai'd devices first liereinabove 
described. 

Respondents sell and distribute and have sold and dis¬ 
tributed many kinds of push cards, but all of said devices 
involve the same chance or lottery features when used in 
connection with the sale or distribution of candy or other 
merchandise and varv onlv in detail. The onlv use to be 
made of said push card devices and the only manner in 
whicli they are used by tlie ultimate purchasers thereof is 
in combination with oilier merchandise so as to enable said 
ultimate purchasers to sell and distribute said other mer- 
cliandise by means of lot or chance as hereinabove alleged. 
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Pak^igraph Three; Many persons, firms and corpora¬ 
tions who sell and distribute, and have sold and distributed, 
candy, cij^arettes, clocks, razors, cosmetics, clothing, and 
other articles of merchandise in commerce between and 
among the various States of the United States and in the 
District of Columbia, purchase and have purchased re¬ 
spondents’ said push card devices, and pack and assemble, 
and have packed and assembled, assortments comprised 
of various articles of merchandise together with said push 
card devices. Retail dealers who have purchased said 
assortments, either directly or indirectly, and retail dealers 
wlio have purchased said devices direct from respondents 
and made up their own assortments, have exposed the same 
to the purchasing public and have sold or distributed said 
articles or merchandise by means of said push cards in ac¬ 
cordance with the sales ])lan as described in Paragraph 
Two hereof. Because of the element of chance involved 
m connection with the sale and distribution of said mer¬ 
chandise by means of said push cards, many members of 
the purchasing public have been induced to trade or deal 
with retail dealers selling or distributing said merchandise 
by means thereof. As a result thereof many retail dealers 
have been induced to deal with or trade with manufac¬ 
turers, wholesale dealer's and jobbers who sell and distrib¬ 
ute said merchandise together with said devices and who 
have many competitors who sell or distribute like or sim¬ 
ilar articles of merchandise in commerce between and 
among the various States of the United States and in the 
District of Columbia. Said competitors are faced with 
the alternative of descending to the use of said push card 
devices or other similar devices which they are under a 
powerful mo7-al compulsion not to use in connection with 
the sale or distribution of their merchandise, or to suffer 
the loss of substantial trade. Said coinpetitors do not sell 
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or distribute tbeir merchandise by means of push cards 
or puncliboai’d devices or similar devices because of the 
element of chance or lottery features involved therein, and 
because such practices are contrary to the public policy 
of the Government of the United States and such competi¬ 
tors refrain from supplying to, or placing in the hands of, 
others push card or puncliboard devices, which are to be 
used or which may be used in connection with the sale or 
distribution of the merchandise of such competitors to the 
general public by means of a lottery, game of chance or gift 
enterprise. As a result thereof substantial trade in com¬ 
merce among and between the various States of the United 
States and in the Distinct of Columbia has been unfairly 
diverted from said competitors who do not sell or use said 
devices to persons, fii-ins and corporations who purchase 
and use said devices of the respondents. 

PAtuoFwVPtt Fouu: The sale of merchandise to the pur¬ 
chasing public in tlie manner abov’e alleged involves a game 
of chance or the sale of a chance to procure articles of 
merchandise at prices much less than the normal retail 
price tliereof and teaclies atid encourages gambling among 
members of the public, all to the injury of the public. The 
use of .'^aid sales plan or method in the sale of merchandise 
and the sale of merchandise by and through the use there¬ 
of and by tlie aid of said sales ])Ian or method is a practice 
which is contrary to an established public policy of the 
Government of the United States and constitutes unfair 
methods of competition in commerce and unfair acts and 
practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 

The sale or distribution of said push card dovdces by 
respondents as liereiTiabove alleged supplies to and places 
in the hands of others the means of conducting lotteries, 
games of chance or gift enterpri.ses in the sale or distribu- 
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tion of their merchandise. The respondents thus supply 
to, and place in the hands of, said persons, firms and cor¬ 
porations the means of, and instrumentalities for, engaging 
in unfair methods of competition in commerce and unfair 
acts and practices in commerce, within the intent and mean¬ 
ing of the Federal Trade Commission Act. 

Paragraph Frvp:: The aforesaid acts and practices of 
respondents as hereinabove alleged are all to the prejudice 
and injury of the public, and constitute unfair acts and 
practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 

^Vherefore, The Premises Considered, the Federal 
Trade Commission on this 27th day of March, A. D., 1945, 
issues its complaint against said respondents. 


NOTICE 

Notice is hereby given you, W. H. Brady & Company, a 
corporation, Frederick AV. Brady, Elizabeth A. Brady, Mil¬ 
dred J. Brady, Richard H. Brady, William H. Brady, Jr., 
and Max Molitor, individuals and officers of W. H. Brady 
& Company, respondents herein, that the 4th day of May, 
A. D., 1945, at 2 o’clock in the afternoon, is hereby fixed 
as the time, and the offices of the Federal Trade Commis¬ 
sion in the city of Wasliington, D. C., as the place, when 
and where a hearing will be had on the charges set forth 
in this complaint, at wliich time and place you will have 
the right, under said Act, to appear and show cause why 
an order should not be entered by said Commission re¬ 
quiring you to cease and desist from the violations of the 
law charged in the complaint. 

You are notified and required, on or before the twentieth 
day after service upon you of this complaint, to file with 
the Commission an answer to the complaint. If answer 
is filed and if your appearance at the place and on the date 
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above stated bo not required, due notice to that effect will 
be ijiven you. The Rules of Practice adopted by the Com¬ 
mission with resi^ect to answers or failure to appear on 
answer (Rule IX) provide as follows: 

( In case of desire to contest the proceeding the re¬ 
spondent shall, within twenty (20) days from the serv'- 
ice of the complaint, file with the Commission an an¬ 
swer to the complaint. Such answer shall contain a 
concise statement of the facts which constitute the 
ground of defense. Respondent shall specifically admit 
or deny or explain each of the facts alleged in the com¬ 
plaint, unless respondent is without knowledge, in 

wliich case respondent shall so state. 

• « « « • « 

Failure of the respondent to file answer within the 
time above provided and failure to appear at the time 
and place fixed for heai'ing shall be deemed to author- 
I ize tile (’omniission. witliout further notice to respon¬ 
dent, to proceed in regular course on the charges set 
forth in the complaint. 

If respondent desires to waive hearing on the alle- 
I gations of fact set forth in the complaint and not to 
contest the facts, the answei’ may consist of a state¬ 
ment that ri'spondent admits all the material allega¬ 
tions of fact charged in the complaint to be true. Re¬ 
spondent by such answer shall be deemed to have 
waived a hearing on the allegations of fact set forth 
in said complaint ami to have authorized the Com¬ 
mission, without further evidence, or other interven- 
I ing procedure, to find such facts to be true. 

Contemporaneously with the filing of such answer 
the respondent may give notice in writing that he de¬ 
sires to be heard on the question as to whether the 
admitted facts constitute the violation of law charged 
in the complaint. Pursuant to such notice, the respon¬ 
dent may file a brief, directed solely to that question, 
in accordance with Rule XXIII. 

Ix Witness Whereof, the Federal Trade Commission 
has caused this, its complaint, to be signed by its Secretary, 
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and its official seal to be hereto affixed, at "Washington, 
D. C., this 27th day of March, A. D., 1945. 

By the Commission. 

(SEAL) 

Otis B. Johnson, 
Secretary. 


UNITED STATES OF 

BEFORE FEDERAL TRADE COMMISSION 
* • (Docket No. 5298) * * 

ANSWER 

Now come W. H, Brady & Company, a corporation, Fred¬ 
erick W. Brady, Elizabeth A. Brady, Mildred J. Brady, 
Richard H. Brady and William H. Brady, Jr,, individuals 
and officers of W. H. Brady & Company, by John C. Kelley, 
their attorney, and for answer to the complaint of the 
Commission heretofore filed herein state as follows: 

1. That they specifically deny that the Federal Trade 
Commission has reason to believe that respondents, or any 
one or more of them, have violated the provisions of the 
Federal Trade Commission Act, and specifically deny that 
said respondents, or any one or more of them, have violated 
the provisions of said act, and specifically deny that this 
proceeding is in the interest of the public. 

2. Further answering this complaint said respondents 
aver that the acts and practices of these respondents, as 
alleged in said complaint, do not constitute unfair acts and 
practices within the intent and moaning of the Federal 
Trade Commission Act and said Federal Trade Commission 
is without jurisdiction over any of the acts and practices 
of these respondents, as alleged in said complaint. 

.3. Further answering said complaint said respondents 



10 


state the fact to be that they are not engaged in the sale 
of 'merchandise which is sold in connection with push cards, 
nor are they engaged in competition with any firm, person 
on corporation whose business is that of the merchandising 
of any products in connection with the use of push cards. 

4. Without prejudice to the foregoing, these respond¬ 
ents further aver: 

(a) That this complaint does not allege sufficient 
facts to constitute a basis for complaint under the 
Federal Trade Commission Act nor under any other 
law or statute of the LTiited States of America. 

(b) That this complaint and each paragraph there¬ 
of is otherwise vague, indefinite, uncertain and insuffi¬ 
cient to constitute a basis for complaint under the 

I Federal Trade Commission Act or any other law or 
I statiit(‘ of tile I’nited States of America. 

(c) That the complaint herein is insufficient, both 
ill law and in fact, to require the respondents herein to 
proceed to trial thereon for the following reasons: 

(1) The complaint fails to allege sufficient facts 
showing unfair methods of competition on the 
part of respondents. 

(2) The complaint fails to allege sufficient facts 
I showing unfair or deceptive acts or practices in 

commerce on the part of respondents. 

(3) The complaint fails to allege sufficient facts 
! constituting any unfair methods of competition in 

commerce by respondents. 

(4) The complaint fails to allege sufficient facts 
constituting any unfair or deceptive acts or prac- 

I tices in interstate commerce by respondents. 

(.")) The allegation that the acts or practices of 
! respondents constitute unfair acts or practices in 

I interstate commerce is a conclusion of the pleader 

which is not supported by any alleged fact.s. 
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(6) The complaint shows upon its face that the 
Commission is attempting to charge respondents 
with alleged acts and practices of other unnamed 
parties with whom these respondents have no con¬ 
nection and as to whom respondents are without 
knowledge. 

(7) The complaint contains a multiplicity of 
statements of alleged unfair trade practices in dis¬ 
tinct and separate lines of commerce by several 
independent parties, and improperly and disjoint- 
edly attempts to charge respondents with all of 
said alleged unfair trade practices of other un¬ 
named parties with whom these respondents have 
no connection and as to whom respondents are 
without knowledge. 

(8) The complaint shows upon its face that the 
methods, acts and practices therein alleged as the 
methods, acts and practices of the respondents do 
not directly affect interstate commerce or others 
engaged in interstate commerce. 

(9) The complaint shows upon its face that the 
alleged acts and practices of said other unnamed 
persons do not constitute unfair methods of com¬ 
petition or unfair or deceptive acts or practices 
in interstate commerce. 

(10) The complaint shows upon its face that 
the alleged use of said push cards and punch 
boards is intrastate in character and does not di¬ 
rectly affect interstate commerce. 

(d) Further answering said complaint these re¬ 
spondents specifically deny each and every allegation of 
fact and each and every conclusion of law contained 
in said complaint and in each paragraph thereof sepa¬ 
rately, except as otherwise hereinafter expres.sly set 
out. 
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5. As to Paragraph One, these respondents admit that 
AV. IT. Brady & Company is a corporation organized and 
dding business under and by virtue of the laws of the State 
of Wisconsin with its principal office at 510 Water Street, 
Eau Claire, Wisconsin, and admit that Frederick W. Brady 
and William H. Bradv, Jr. are officers and directors of said 
corporation, but specifically deny that Elizabeth A. Brady, 
Mildred J. Brady, Richard H. Brady and Max 1\I. Molitor 
are officers and directors of said corporation, and deny that 
said last named respondents, or any one or moi’e of them, 
formulate, direct, dictate and control the acts, practices and 
policies of said corporation. 

B. Ill fui’ther answer to Paragraph One of the complaint, 
res])ondents deny that respondents, or any one or more of 
them, are now engaged in the manufacture of push cards, 
and res])on(l(*nts deny that fh'edei'ick W. Brady, Pilizabeth 
A. Brady, Mildred .1. Brady, Richard H. Brady, William 
H. l^rady, Jr. and Max M. Molitor have ever engaged in 
the manufacture, offering for sale, sale or distidbution of 
push cards in commerce to manufacturers of, and dealers 
in, various other articles of merchandise. 

7. In further answer to Paragraph One of the complaint, 
res])ondents deny the fact to be that W. IT. Brady & Com¬ 
pany has in tin* ])ast manufactured ])ush cards aiid has beeTi 
engaged in the sale and distributioti of such push cards in 
commerce to manufacturers of, and dealers in, various 
other articles of merchandise. 

8. In further answer to Paragraph One of the com¬ 
plaint, respondents specifically deny that said individual 
respondents cause, or have caused said devuces to be trans¬ 
ported from Eau Claire, W^isconsin, to purchasers locnted 
in various states of the Ignited States and the District of 
Columbia, other than the State of W’isconsin. 

9. The respondents further deny that there is now, and 
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for more than four years last past has been, a course of 
trade in such push card devices by said respondents in com¬ 
merce. 

10. Respondents deny each and every allegation con¬ 
tained in the third sub-paragraph of Paragraph One of the 
complaint. 

11. As to Paragraph Two, these respondents specifically 
deny that the individual respondents sell and distribute and 
have sold and distributed to manufacturers and dealers of 
push cards prepared and arranged so as to involve games 
of chance, gift enterprises or lottery schemes when push 
cards are used in making sales of merchandise to the con¬ 
suming public. 

12. Further answering Paragraph Two, respondents 
aver that said push cards are designed and intended to l)e 
used in many ways and for many purposes other than as 
alleged in said complaint. 

13. Respondents further aver that in the course and 
conduct of the business of the W. H. Brady & Company, 
neither the W. H. Brady & Company nor the individual 
respondents have any connection with, interest in or control 
over the use of said push cards by the purchasers thereof; 
that respondent, W. H. Brady & Company, in no way obli¬ 
gates purchasers of its push cards to use them in any man¬ 
ner or form; that none of the said respondents are in any 
way responsible for or chargeable with the manner in which 
said push cards are used by the purchasers thereof; that 
none of said respondents are liable for any act of said 
purchasers; that none of said respondents are liable for 
any act of the purchasers of said push cards in any use 
made of said push curds in making sales of merchandise to 
the public. 

14. Respondents further say that if the purchasers of 
said push cards used the same in connection with the sale 
of merchandise to the consumine: public, such use is a local 
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and intrastate activity over whicli the Federal Trade Coni- 
inission has no jurisdiction. 

15. Specifically answering sub-paragraphs Two and 
Ihree of Paragraph Two of the complaint, respondents say 
that they have no participation in or control over the use 
of said push cards in connection with the sale or distribu¬ 
tion of the various items of merchandise specified in the 
complaint, nor have respondents means of knowledge of the 
manner in which said push cards are actually used by the 
purchasers thereof. 

l(i. Pespondents deny that the only use to be made of 
the push card devices manufactured by W. II. Brady & 
C’ompany and the only manner in which said push cards 
are used by the ultimate purchasers thereof, is in combina¬ 
tion with othei- merchandise so as to enable said ultimate 
purchasers to sell and distilbut(* other merchandise bv 
means of lot or chance. 

17. In further answer to the allegations contained in the 
last sub-paragra})h of Paragraph Two of the complaint, 
respondent, W. H, Mrady & (’omj)any, states the fact to be 
that it has manufactured and distributed push card devices 
which were not intended to be used, and in fact could not be 
used, in the manner all(\ged in the last sub-paragraph of 
Paragraph Two of the complaint, and said respondent 
states the fact to be that it has manufactured many push 
cards for use in games which simulate the technique and 
style employed in radio broadcasts commonly known as 
“quiz programs” and other and similar grames. 

18. fa) As to Paragraph Three, respondents specifical¬ 
ly deny each and every allegation of fact therein contained 
and each and every conclusion, both as to fact and to law. 
They further state the fact to be that said respondents, and 
each and every one of them, have at no time sold or offered 
for saP merch.andise consisting of candy, cigarettes, clocks, 
razors, cosmetics, clothing or other articles of merchandise 
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in commerce together with push cards, nor have they any 
right, title or interest in any such merchandise that might 
be sold by means of any such push cards. 

(b) Further answering Paragraph Three, respondents 
state that all of the allegations of said Paragraph Three 
constitute an argumentative recital of alleged facts and 
matters entirely foreign to, and unconnected with, any 
activities of these respondents, and contain disconnected 
and disjointed charges. That said allegations on their face, 
negative any wrongful or unlawful conduct on the part of 
the respondents, but, on the contrary, attempt to charge 
tlie respondents with certain alleged wrongful and unlawful 
conduct on the part of certain other persons, firms and cor¬ 
porations. 

(c) Respondents furtlier say that they have no connec¬ 
tion with, or interest in, or control over, the alleged prac¬ 
tices; that respondents are without knowledge as to whether 
or not said other persons, firms and corporations sell or 
distribute or have sold or distributed, any articles of mer¬ 
chandise in interstate commerce, or whether any persons, 
firms or corporations pack or assemble, or have packed or 
assembled assortments of merchandise with push cards. 

(d) Respondents further say that they are without 
knowledge as to whether or not retail dealers who have 
purchased any assortments, as alleged in said complaint, 
have sold or distributed any merchandise by means of push 
cards; that respondents are without knowledge as to wheth¬ 
er or not any members of the purchasing public have been 
induced to trade or deal with any such retail dealers as 
alleged in said complaint or of the motives of any member 
of the purchasing public who are alleged to have preferred 
such retail dealers; that respondents are without knowledge 
as to whether or not any retail dealers have been induced 
to (leal with or trade with manufacturers, wholesale dealers 



or jobbers who sell and distribute merchandise together 
with push cards, or why any such retail dealers may have 
been so induced; respondents aver that the alleged sales by 
said retail dealers are local and intrastate activities and 
by reason thereof the Federal Trade Commission has no 
jurisdiction over such activities. 

(e) Respondents further say that they are without 
knowledge as to whether or not any persons, firms and cor- 
])orations referred to in said complaint have any com¬ 
petitors in interstate commerce, or that the motives of said 
alleged competitors in refraining from the use of push cards 
are as alleged in said complaint. 

(f) Respondents further say that even as to said other 
persons, firms or eorpoi'ations, said allegations conclusively 
show on their face that the?-e said practices are local and 
intrastate activities, or are mei'cly indirectly or remotely 
connected with oi- related to interstate commerce, and that 
for this reason the Federal Trade Commission has no juris¬ 
diction over said practices; that, by reason thereof, said 
practices do not concern and are not contrary to the public 
policy of the (Jovernment of the Fnited States. 

(g) Respondents fni-ther say that the allegations that 
said practices aia* in violation of criminal law, is vague, 
uncertain, indefinite and a conclusion of the pleader, which 
tlie I’espondents are not re<iuired to answer. 

(h) Respondents further deny that any trade has been 
unfairly diverted to any persons, firms or corporations. 

10. (a) As to Paragraph Four of the complaint, re¬ 
spondents deny that they sell merchandise to the purchasing 
public through the use of, or by means of, push cards; or 
that thev have any connection with, interest in or control 
over, nor are they legally responsible for any such alleged 
sales of merchandise. 

(b) Further answering Paragraph Four, respondents 
further say that such alleged sales of merchandise through 
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or by the aid of punch boards and push cards is a local 
and intrastate activity of persons, firms or corporations 
over whom these respondents have no control, and with 
whom these respondents have no connection; that the con¬ 
trol of such sales is exclusively vested in the governments 
of the several states and such sales are not within the juris¬ 
diction of the Federal Trade Commission; that by reason 
thereof, such local and intrastate activities referred to in 
said complaint do not concern, and are not contrary to any 
I>ublic policy of, the Government of the United States and 
do not constitute unfair methods of competition or unfair 
acts and practices in interstate commerce; that the allega¬ 
tion that said activities ai'C in violation of criminal laws is 
vague, uncertain and indefinite and a conclusion of the 
pleader which respondents are not required to answer. 

(c) Kespondents further say that even as to said other 
persons, firms or corporations, the allegation that said 
other persons, firms or corporations are engaging in un¬ 
fair methods of competition, or unfair acts and practices 
within the intent and meaning of the Federal Trade Com¬ 
mission Act, is a conclusion of the pleader, which is not 
supported by any alleged facts. 

(d) Further answering said Paragraph Four, these 
respondents deny each and every allegation therein con¬ 
tained. 

20. (a) As to Paragraph Five of the complaint, re¬ 
spondents aver that they have been and are selling legiti¬ 
mate merchandise in a lawful manner, without fraud, decep¬ 
tion, misrepresentation or oppressions and at fair prices 
and conditions, to persons, firms or corporations willing to 
purchase such merchandise from respondents upon terms 
openly announced; that none of said alleged business or 
trade practices of respondents involve any unlawful or un¬ 
fair acts or practices in interstate commerce; that any al- 
leired injurious effect upon interstate commerce of the al- 
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leg-eel local and intrastate sales of mercliandise by means 
of punch boards and push cards, is merely indirect and 
remote and does not come within the jurisdiction of the 
Federal Trade Commission nor within the Interstate Com¬ 
merce Clause of the Constitution of the United States. 

(b) Kespondents further say that the proceedings here¬ 
in are without anv legal basis or authority and without any 
legal precedent during the twenty-fiye years of the exist¬ 
ence of the Federal Trade Commission; that no authority 
was eyer giyen or intended to be giyen by Congress to said 
('ommission to tile or prosecute complaints on the basis of 
thb facts alleged in said complaint; that this proceeding 
consTitutes an unwarranted and illegal attempt on the part 
of said Commission to enlarge its ])owers and the scope of 
its jurisdiction, that sucli attempt, if successful, would es¬ 
tablish an administratiye absolutism in violation of the 
Constitution of the United States, in that it would amount 
to a usurpation of legislative powers by said Commission; 
that such attempt, if successful, would further contravene 
the Constitution of the United States in that it encroaches 
upon the s])here of control exclusively vested in the govern¬ 
ments of the several states. 

(c) Kespondents fui-ther answering, aver that they were 
parties to the code of fair trade practices which was pro¬ 
mulgated undei- the National Industrial Recovery Act and 
adopted by the Federal Government; that respondents have 
for many years paid excise taxes upon their said business; 
that respondents are engaged in a wholly legitimate busi¬ 
ness and until the filing of the complaint herein have never 
been charged with violating any Federal Law. 

(d) As to Paragraph Five of the complaint, these 
respondents specifically deny each and every allegation 
therein contained. 









19 


herefore, respondents respectfully pray that the said 
complaint heretofore filed herein be dismissed as to them 
and as to each of them with prejudice, 

\V. H, Brady & Company, a corporation, 
Frederick W. Brady, Elizabeth A. 
Brady, Mildred J. Brady, Richard H. 
Brady, William H. Brady, Jr. and Max M. 
Molitor, individuals and officers of W. H. 
Brady & Company, 

By John C. Kelley 

Their Attorney 
134 South LaSalle Street 
rhica. 2 :o, Illinois 

EXITED STATES OF AMERICA 

BEFORE FEDERAL TRADE COMMISSION 
• • (Docket No. 5298) * * 

MOTION 

Now Come Richard H. Brady and Max M. Molitor, here¬ 
tofore named respondents in the above entitled numbered 
cause and move the Commission to dismiss them therefrom 
and verbatim say that: 

1. They are not now and were not at the time of filing 
of the complaint herein officers of the Corporation, the 
principal respondent herein nor had they any interest in 
the acts and doings of the several respondents. 

Respectfully submitted, 

Richard II. Brady 
Max M. Molitor 

By their attorney 
John C. Kelley 
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UXITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 

• * (Docket Xo. 529S) * * 

Commissioners: 

Lowell B, Mason, Acting Chairman 
William A, Ayres 
John Carson 
James M. Mead 

ORDER DENYING MOTION OF RESPONDENTS 
RICHARD H. BRADY AND MAX M. MOLITOR 
TO DISMISS COMPLAINT 

This matter came on for hearing upon the motion filed 
on December 9, 1949, by respondents Richard H. Brady 
and ]\Iax M. Molitor requesting that the complaint in this 
proceeding be dismissed as to said respondents, and the 
answer in opposition thereto, filed on January 5, 1950, by 
counsel supporting the complaint. 

The motion alleges that the moving respondents are not 
now, and at the time conij)laint issued herein were not, of¬ 
ficers of the corporate respondent, AV. H. Brady & Com¬ 
pany, and had no interest in the practices of the other 
respondents. In answer, counsel supporting the complaint 
avers, among other things, that each of the four individuals 
named as respondents herein, either at the time complaint 
issued, or prior thereto, was an officer of the corporate 
respondent, and that there has been no affirmative showing 
that respondents Richard H. Bi-ady and Alax M. Molitor 
have not cooperated in the past with the other respondents 
with respect to the practices alleged to have been engaged 
in. 

It appears to the Commission that no determination as 
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to whether respondents may have participated in the prac¬ 
tices as alleged during the period named in the complaint 
can be made on the basis of the motion and the answer 
thereto and that in these circumstances oral argument be¬ 
fore the Commission, the privilege of which is requested by 
respondents, would serve no useful purpose. 

The Commission having duly considered the matter and 
being fully advised in the premises: 

It Is Ordered that respondents’ motion be, and the same 
hereby is, denied. 

i>y the Commission. 

7). C. Daniel, 

D. C. Daniel, 

(Seal) Secretary. 

Issued: February 2. 19.50 

UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 

• * (Docket No. 5298) • * 

ANSWER 

Comes Now W. H. Brady & Company, a corporation, 
Frederick W. Brady, Eliabeth A. Brady, Mildred J. Brady, 
Richard H. Brady, William H. Brady, Jr., and Max M. 
Molitor, individuals and officers of W. IT. Brady & Com¬ 
pany, by John C. Kelley, their attorney, and answering the 
complaint in this proceeding state that they admit all the 
material allegations of fact set forth in said complaint 
and waive all intervcTiing procedure and further hearing as 
to said facts. 

Respondents, while admitting all the allegations of fact 
set out in the complaint, reserve the right of filing briefs. 
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oral argument and appeal from any order entered herein 
by the Commission. 

AV. PI. Brady & Company, 
a corporation, 

Frederick AV. Brady, 

Elizabeth A. Brady, 

Mildred J. Brady, 

Bichard II. Brady, 

’William H. Brady, Jr., and 
Max :\I. Molitor, 

individuals and officers of 
'W. PI. Brady & Company 
By their attorney 

John C. Kelley 

Bated this 15 day 
of .\pril, 1947. 

EXITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 

* * (Docket No. 5298) * * 

Commissioners: 

James M. Mead, Chairman 
William A. Ayres 
Lowell B. Mason 
John Carson 
Stephen J. Spingarn 

FINDINGS AS TO THE FACTS AND CONCLUSION 

Pursuant to the provisions of the Federal Trade Com¬ 
mission Act, the Federal Trade Commission on March 27, 
1945, issued and subsequently served its complaint in this 
proceeding upon the respondents named in the caption 
hereof, charging said respondents with the use of unfair 
acts and practices in commerce in violation of the provi- 
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si oils of that Act. After the issuance of said complaint and 
tile filing of respondents’ answer thereto, respondents filed 
a motion with the Commission requesting permission to 
witlidraw their said answer and to substitute therefor their 
answer admitting all of the material allegations only of 
fact of the complaint and waiving all intervening procedure 
and further hearings as to said facts but reserving the 
right to file briefs, present oral argument and appeal from 
any order entered herein by the Commission, said motion 
Ix'ing made upon the condition that the Commission would 
enter no order herein until after orders were entered by 
the Commission in the matters of Leo Lichtenstein, et ah, 
trading as llarlich Manufacturing Co., Docket No. 4879, 
ilamilton Manufacturing Company, Docket Xo. 3944, and 
Kverett J. Granger, et ah, trading as Gardner & Company, 
Docket Xo. 4278. The Commission granted said motion and, 
on April 18, 1947, respondent filed their answer admitting 
all of the material allegations of the complaint and waiv¬ 
ing all intervening procedure upon the conditions and with 
the reserv'ations stated in their motion. Thereafter, this 
proceeding regularly came on for final hearing before the 
(’onimission upon the aforesaid complaint, the respond¬ 
ents’ answer admitting all of the material allegations there¬ 
of, briefs in support of and in opposition to the said com- 
])laint, and oral argument thereon (the Commission in the 
meantime having disposed of each of the above-entitled 
matters); and the (’ommission, having duly considered the 
matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion 
drawn therefrom. 



FINDINGS AS TO THE FACTS 


rAiLVGitAPii Onk: Kesiipondeiit \V. II. Brady & Company, 
lieroiiiafter referred to as the corporate respondent, is a 
corporation organized and doing business under and by 


virtue of tiie laws of the State of Wisconsin with its office 


and principal place of business located at 510 Water Street, 
in the city of Eau (daire, State of Wisconsin. Respond¬ 
ents Frederick W. I^radv, Elizabeth A. Bradv, Mildred J. 
IM-adv and Richard II. Bi-adv are now and for inanv vears 

» » » w 

last past have been officers and directors of said corporate 
respondent, and respondents William II. Brady, Jr. and M. 
.Molitor (erroneously named in the complaint as Max M. 
■Molitor) fo]‘ several years })rioi’ to and including 1047 have 
bet'll officers and directoj-s of said corporate res])ondent. 
Said respondents formulated, directed, dictated and con- 
tfolled th(‘ acts, jiractices and policies of said corporate 
respondent. 

The resjiondents (with the exception of William H. 
Bradv. .) r. and .M. Molitor during the vear 1948 and there- 
aftc)-) ai-e now and for many yeai's last past have been en¬ 
gaged in the manufacture of devices commonly known as 


pnsli cards and in the sale and distribution in conuuerce 
bi'tween and among the various States of the United States 
and in the District of (’olumbia of .said devices to manu- 


facturi'rs of and dealers 


in various other articles of mer¬ 


chandise. 

Respondents have caused said devices, when sold, to be 
transjiorted from their aforesaid yJace of business in Eau 
riaire, Wisconsin, to purcliasers thereof at their respec¬ 
tive points of location in various States of the United 
States otlier than the State of W’isconsin and in the Dis¬ 


trict of Columbia. There is now and for many years last 
past there has been a course of trade in such push card 
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devices by said respondents in commerce between and 
among the various States of the United States and in the 
District of Columbia. 

IUuiAGn.vpu Two: In the course and conduct of their said 
business, respondents have sold and distributed to said 
manufacturers and dealers push cards so prepared and 
arranged as to involve games of chance, gift enterprises 
or lottery schemes when used in making sales of mer¬ 
chandise to the consuming public. One of said push cards 
has sixty small partially perforated discs on the face of 
each of which is printed the word “Push.” Concealed 
within each disc is a number which is disclosed when the 
disc is pushed or separated from the card. The push 


card bears the following legend: 


CANDY SALE 

5c 

Each 

Each 

No Blanks 

20 Big Prizes 


EVERYBODY WINS 


Numbers 2-4-6-S-l 0-12-14-16-18-20-22-24-26-28-30-32 
RECEIVE * ONE L.\RGE NOUGAT LOAF 
Number 25 

RECEIVES * ONE EXTRA LARGE NOUGAT LOAF 
The Last Number in Each Section 
Receives * One Extra Large Nougat Loaf 
All Other Numbers Receive a Regular Bar 
Note: Only One Bar, Loaf or Package with Each 
Purchase.” 

^la-ny others of said push cards have printed on the faces 
thereof other labels or instructions that express the man¬ 
ner in which said devices are to he used or may be used in 
the sale or distribution of various other specified articles 
of merchandise. The prices of the sales on said push cards 
vary in accordance with the individual devices. Each pur¬ 
chaser pavs a specified price, usually from 1(‘ to a push, 



and is entitled to one push from the push card. When a 
push is made a disc is separated from the push card and 
a number is disclosed. The numbers are elfectively con¬ 
cealed from the purchasers and prospective purchasers 
until the selection has been made and the push completed. 
C'ertain specified numbers entitle purchasers to designated 
articles of merchandise. Persons securing, by their push, 
luckv or winning numbers receive articles of merchandise 
without additional cost at prices which are much less than 
the normal retail price of .said articles of merchandise. 
Persons who do not secure such winning numbers receive 
in some cases a small piece of candy of less value than 
tlic ])rice ])aid for the ])ush, and in other cases receive noth¬ 
ing i’or their money. The articles of merchandise are thus 
distributed to tlic consuming or })nrchasing public wholly 
by lot 01 - ciiance. 

Other of said push card devices have no instructions or 
legends thereon but have blank spaces provided therefor. 
On those push cards tiie purchasers thereof place instruc¬ 
tions or labels which liave the same or similar import or 
meaning ar> the instructions or labels placed by the re¬ 
spondents on said push card devices first hereinabov’e de¬ 
scribed. 

hh'spondents have sold and distribuled many kinds of 
push cai’ds. but all of said devices involve the same cliance 
or lottery features when used in connection with the sale 
or distribution of candy or other merchandise and vary 
only in detail. The only use to be made of said push card 
devices and the only manner in wliich they are used by the 
ultimate purchasers thereof is in combination with other 
merchandise so as to enable said ultimate purchasers to 
sell and distribute said other merchandise by means of 
lot or chance as hereinabove described. 

Pakaorapk Three: l^fany persons, firms and corpora- 


27 


tions who sell and distribute candy, cigarettes, clocks, ra¬ 
zors, cosmetics, clothing, and other articles of merchandise 
in commerce between and among the various States of the 
Liiited States and in the District of Columbia have pur¬ 
chased respondents’ said push card devices, and have 
packed and assembled assortments comprised of various 
articles of merchandise together with said push card de¬ 
vices. Retail dealers who have i)urchased said assort- 
y e diT cctl\ or indirectly, and retail dealers who 
have purchased said devices directly from respondents and 
made up their own assortments, have exposed the same to 
the purchasing public and have sold or distributed said 
articles of mei’chandise by meaiis of said push cards in ac¬ 
cordance with the sales plan as described hereinabove. Be¬ 
cause of the elemeni of chance involved in the sale and dis¬ 
tribution ol said merchandise by means of said push cards, 
many members of the pui’chasing public have been in¬ 
duced to trade or deal with retail dealers selling or dis¬ 
tributing said merchandise by means thereof. As a result 
thereof, many retail dealers have been induced to deal with 
or trade with manufacturei-s, wholesale dealers and jobbers 
who sell and distribute said merchandise together with 
said devices and who have many competitors who sell or 
distribute like or similar articles of merchandise in com¬ 
merce between and among the various States of the United 
States and in the District of (’oluni])ia. Said competitors 
are faced with tlie alternative of using said push card de¬ 
vices or other similar devices in connection with the sale 
or distribution of their merchandise, or of suffering the 
loss of substantial trade, (’ertaiu of these said competi¬ 
tors do not sell or distribute their merchandise by means 
of push cards or punebboard devices or similar devices 
because of the element of chance or lottery features in¬ 
volved therein and because such practices are contrary to 
the public policy of the Oovernment of the United States. 



Such competitors also refrain from supplying to others 
push card or punchboard devices which are to be used or 
which may be used in connection with the sale or distribu¬ 
tion of the merchandise of such competitors to the general 
public by means of a lottery, game of chance or gift enter¬ 
prise. As a result thereof, substantial trade in commerce 
amoner and between the various States of the United 
States and in tlie District of Columbia has been unfairly 
diverted from said competitors who do not sell or use said 
devices, to persons, firms and corporations who purchase 
and use said devices of the respondents. 

PAn.w.nAPii Four: The sale of merchandise to the pur¬ 
chasing public in the manner above described involves a 
game of chance or tlie sale of a chance to procure articles 
O’f merchandise at pihces much less than the normal re¬ 
tail price thei’('of. Tlie use of said sales plan or method 
in the sale of merchandise, and the sale of merchandise by 
and through the use thereof and by the aid of said sales 
plan or method, is a practice which is contrary to an es- 
tablislied pulilic policy of the Government of the Ignited 
States. 

The sale or distribution of said push card devices by re¬ 
spondents, as liereinabove described, supplies to and places 
in tbe bands of others the means of conducting lotterie.s, 
games of chance or gift enterprises in the sale or distribu¬ 
tion of their merchandise. 
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CONCLUSION. 

The acts and practices ot‘ the respondents as herein- 
found are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce witliin 
the intent and meaning of the Federal Trade Commission 
Act. 

By the Commission. 

SEAL Jas. M. Mead 

Jas. M. Mead, 
Chairman. 

Issued: August 8, 1951. 

Attest: D. C. Daniel 

D. C. Daniel, 

Secretary. 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 

• • (Docket No. 5298) * • 

Commissioners: 

James M. Mead, Chairman 
AVilliam A. Ayres 
Lowell B. Mason 
John Carson 
Stephen J. Spingarn 

ORDER TO CEASE AND DESIST 

This proceeding having been heard by the Federal Trade 
Commission upon the complaint of the Commission, the 
respondents’ answer admitting all of the material allega¬ 
tions thereof, briefs and oral argument of counsel, and the 
Commission havdng made its findings as to the facts and its 
conclusions that the respondents have violated the provi¬ 
sions of the Federal Trade Commission Act: 


:]{) 

It Is Okdeked that the respondent W. II. Ilrady & Com¬ 
pany, a cor])oration, and its officers, ai^ents, representatives 
and employees, and the respondents Frederick W. Brady, 
Klizahetli A. Brady, Mildred J. Brady, Richard H. Brady, 
"William II. Brady, Jr., and M. Molitor, individually, and 
their respective assents, representatives and employees, 
directly or throuich any corporate or other device, do forth¬ 
with cease and desist from: 

Selling: or distributing in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, push 
' cards, punchboards, or other lottery devices, which 
are to be used or may be used in the sale or distribu¬ 
tion of merchandise to the public by means of a game 
of chance, gift enterprise or lottery scheme. 

It Is FrirniKR Of:i>ei:ei) That the respondents .shall, with¬ 
in sixty ( 60 ) days after service upon them of this order, 
file with the (’ommission a report in writing setting forth 
in detail the manner and form in which they have complied 
with this order. 

B>y the Commission, (Commissioner Mason concurring in 
the findings as to the facts and conclusion, but not concurr¬ 
ing in the foi-ni of order to cease and desist, for the reasons 
stated in his opinion concurring in part and dissenting in 
part in DockcJ — "Worthmore Sales (Companv. 

SEAT. 

/s/ D. C. Daniel 
D. C. Daniel, 

Secretary. 


Isst’f.d: August S, IP.")!. 
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IN THE 


®niteb States Circuit Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 


In the Matter of 

W. H. BRADY & COMPANY, 
a corporation, 

FREDERICK W. BRADY, 
ELIZABETH A. BRADY, 

MILDRED J. BRADY, 

RICHARD H. BRADY, 

WILLIAM H. BRADY, JR., and 
M. MOLITOR, 

individually and as officers of 


W. H. BRADY & COMPANY, 

Petitioners, 


vs. 


FEDERAL TRADE COMMISSION, 

Respondent. 


No. 11226 


PETITION TO REVIEW AN 
ORDER OF THE FEDERAL TRADE COMMISSION. 

Petitioners lierein, on October 16, 1951, filed their Peti¬ 
tion to Review a final order of the Federal Trade Commis¬ 
sion, dated August S, 1951, which order required them, 
and each of them, to cease and desist from certain acts 
allegedly constituting unfair acts and practices in inter¬ 
state commerce. Said order became effective upon the 
receipt of it by petitioners upon August 16, 1951. 
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I. 

Jurisdictional Grounds. 

The jurisdiction of the Court to entertain this action is 
based u])on Sec. o (c) of tlie Federal Trade Commission 
Act (Act of Se])temher 2G, 1914; Chap. 311, Sec. 5, 38 Stat. 
719, as amended) for the reason that the Federal Trade 
Commission has found that jietitioners have used the 
metliods of competitioii and acts and practices complained 
of within the District of Columbia. 

II. 

Statement of Case. 

This was a proceeding- brought by the Federal Trade 
Commission under Sec. 7) of the Federal Trade Commission 
Act (lo V. S. C. A. Sec. 45) wherein the corporate and 
individual petitioners are charged with having violated 
said Act in that it and thev have engaged in the manu- 
facture and sale, in commerce, of devices known as push 
cards, which activities are alleged to be to the prejudice 
and injury of the public and which allegedly constitute 
unfair acts and practices and unfair methods of competi¬ 
tion in commerce within the meaning of that Act. 

III. 

Material Constitutional and Statutory Provisions. 

The following constitutional and statutory provisions 
are material to this case: 

(a) Amendment V to the Constitution of the United 
States, Section 1 thereof: 

, “Xo person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a presentment 
or indictment of a Grand Jury, except in cases arising 
in the land or naval forces, or in the Militia, when in 
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actual service in tiine of AVar or public clang'er; nor 
shall any person be subject for the same offense to 
be twice put in jeopardy of life or limb; nor shall be 
compelled in any criminal case to be a witness against 
liimself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property 
be taken for public use, without just compensation.” 

(b) Section 4 of the Federal Trade Commission Act: 

“Sec. 4. The words defined in this section shall 
have the followiipe; meanine: when found in this act, 
to wit: 

“ ‘ “Commerce” means a commerce among the 
several States or with foreign nations, or in any 
Territory of the United States, or in the District 
of Columbia and anv State or Territorv or foreign 
nation.’ ” 

(c) Section 5 of the Federal Trade Commission Act: 

“Sec. 5.(a) Unfair methods of competition in com¬ 
merce, and unfair or deceptive acts or practices in 
commerce, are hereby declared unlawful. 

“The Commission is hereby empowered and directed 
to prevent persons, partnerships, or corporations, 
except banks, common carriers subject to the Acts 
to regulate commerce, air carriers and foreign air car¬ 
riers subject to the Packers and Stockyards Act, 1921, 
except as provided in section 406(b) of said Act, from 
using unfair methods of competition in commerce and 
unfair or deceptive acts or practices in commerce. 

“(b) AA'henever the Commission shall have reason 
to believe that any such person, partnership, or cor¬ 
poration has been or is using any unfair method of 
competition or unfair or deceptive act or practice in 
commerce, and if it shall appear to the Commission 
that a proceeding by it in respect thereof would be 
to the interest of the public, it shall issue and serve 
upon such person, partnership, or corporation a com¬ 
plaint stating its charges in that respect and contain¬ 
ing a notice of a hearing upon a day and at a place 
therein fixed at least thirty days afte'r the service of 
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said coaiplaiiit. Tlie ])ersoii, partiicrshi]), or corpora¬ 
tion so coiaplaiiied of shall have the ri^'ht to appear 
at the i)lace and time so fixed and show cause why an 
oi'der should not be entered by the Commission re- 
quirinu' such pei’son, partne'rshi]), or coiqmration to 
cease and desist from the violation of the law so 
charued in said complaint. Any person, partnership, 
or corporation may make application, and upon good 
cause shown inay be allowed by the Commission to 
intervene and apjiear in said proceeding by counsel 
or in ])erson. The testimony in any such ])roceeding 
shall be reduced to writing and filed in tbe office of the 
Coniniissi(m. If ui)on such hearing the Commission 
shall be of the ojhnion that the method of conq)etition 
or the act or })ractice in (piestion is prohilnted by this 
Act, it shall make a report in writing in which it shall 
state its findings as to the facts and shall issue and 
cause to be served on such person, partnershi]), or 
coi-poi-ation an order recpiiring such person, i)artner- 
ship, or coi-poration to cease and desist from using 
such method of competition or such act or practice. 
I'ntil tbe expiration of tbe time allowed for filing a 
petition for review, if no such petition has been duly 
filed within such time, or, if a petition for review has 
been filed within such time then until the transcript 
of the record in the proceeding has been filed in a 
circuit court of appeals of the United States, as here¬ 
inafter provided, the Commission may at any time, 
upon such notice and in such manner as it shall deem 
proper, modify or set aside, in whole or in part, any 
report or any order made or issued by it under this 
section. After the expiration of the time allowed for 
filing a petition for review, if no such petition has 
been duly filed within such time, the Commission may 
at any time, after notice and opportunity for hearing, 
reopen and alter, modify, or set aside, in whole or in 
part, any report or order made or issued by it under 
this section, whenever in the opinion of the Commis¬ 
sion condition of fact of law have so changed as to 
require such action or if the public interest shall so 
require: Provided, however. That the said person, 


])artnersirii), or cci'ijoration may, witliiii sixty days 
aftCM' service him or it of said report or order 

entered after sncli a reo])eniiig', obtain a review thereof 
in tile appropriate circuit court of api)eals of the 
United States, in the manner ])rovided in subsection (c) 
of this section. 

‘‘(c) Any ))erson, partnershi]), or corijoration re¬ 
quired by an order of the (Commission to cease and 
desist from usini;' any method of competition or act 
or practice may obtain a review of such order in tin* 
cii’cuit court of appeals of the United States, witliiii 
any circuit where the method of competition or the 
act or practice in question was used or where such 
person, pa'rtnersliip, or corporation resides or carries 
on business, by filing in the court, within sixty days 
from the date of the service of such order, a written 
petition praying that the order of the Commission l)e 
set aside. A coi)y of such petition sluill be fortliwitli 
served upon the Commission, and thereupon tlie Com¬ 
mission forthwith shall certify and file in the court a 
ti’anscrijit of the entire record in the proceeding, in¬ 
cluding all the evidence taken and the rei)ort and order 
of the Commission. Ui)on such filing of the petition 
and transcript the court shall have jurisdiction of the 
proceeding and of the question determined therein, 
and shall have power to make and enter upon the 
pleadings, evidence, and proceedings set forth in such 
transcript a decree affirming, modifying, or setting 
aside the order of the Commission, and enforcing the 
same to the extent that such order is affirmed, and to 
issue such writs as are ancillary to its jurisdiction or 
are necessary in its judgment to prevent injury to the 
public or to competitor pendente lite. The findings 
of the Commission as to the facts, if suppo’rted by 
evidence, shall be conclusive. To the extent that the 
order of the Commission is affirmed, the court shall 
thereupon issue its own order commanding obedience 
to the tenns of such order of the Commission. If 
either party shall apply to the court for leave to arlrluee 
additional evidence, and shall shoiv to the satisfaction 
of the court that such additional evidence is material 
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<tn(l tliaf fltrrc u'crc r(‘n.'^ 0 )tablc pround^ for the failure 
to adduce ."//r// evideure })t the proceeding before the 
Connni.-^sio}/, the court may order such additional 
evidence to be taken before the Commission and to 
be adduced u])on the liearinp; in such manner and upon 
such terms and conditions as to the court may seem 
pi-o])er. Tlie Commission may modify its findin. 2 ,-s as 
to tlie facts, or make new findini>-s, by reason of the 
additional evidence so taken, and it shall file such 
modified or new finding's, which, if supported by evi¬ 
dence, shall be conclusive, and its recommendation, if 
any. for the modification or setting aside of its original 
order, with the return of such additional evidence. 
The judgment and decree of the court shall be final, 
except tliat the same shall be subject to review by the 
Supreme Court upon certiorari, as provided in section 
240 of the Judicial Code.” 


IV. 

Assignment of Errors. 

The Federal Trade Commission erred in issuing said 
order in the following respects: 

(a) Said order dei)rived Hichard H. Brady of the due 
process of law in violation of Sec. 1 of the Fifth Amend¬ 
ment to the Constitution of the United States insofar as 
it denied him an 0 ])portunity to show that he was not 
acting in concert with other petitioners during the times 
comi)lained of; 

(b) Said order to cease and desist is void because the 
Findings of Fact and Conclusion derived therefrom by 
the Commission wore predicated upon improperly pleaded 
I conclusions of law contained in the complaint of the Com¬ 
mission, unsupported by evidence and not admitted by 
your petitioners; 









(c) Said order is void insofar as it purports to prohibit 
the sale of push cards in interstate commerce by peti¬ 
tioners for the reason that the Federal Trade Commission 
has found as a fact that petitioners participate in an exist- 
in<i: lottery scheme, as charged in Paragraph 4 of said 
findings, whereas the admitted allegations of the complaint 
do not so charge; 

(d) Even though such a lottery were in existence, the 
order is void for the reason that the lottery does not occur 
in interstate commerce, and the jurisdiction of the Commis¬ 
sion is limited to lotteries existing in interstate commerce, 
as defined by the Act. 


V. 

Summary of Argument. 

(a) Petitioners first filed before the Federal Trade 
Commission an answer which was, in effect, a specific denial 
of every allegation of the complaint. Later, when it be¬ 
came apparent that the expense of trying the case would 
be prohibitive, and, under pressure from the Commission, 
an answer admitting all allegations of fact was filed. 
Counsel was not advised by his client until after the ad¬ 
mission answer was filed that Richard H. Brady was not 
in any way connected with the corporate entity and the 
individuals who were manufacturing push cards. There¬ 
upon a motion was made to dismiss Richard H. Brady and 
a request was made to adduce evidence in support of the 
motion (Tr. 25). These were denied (Tr. 28-29). 

Richard H. Brady contends that the Commission acted 
arbitrarily in denying the motion and request and in re¬ 
fusing to permit him to show that he was improperly joined 
as a respondent before the Commission, and in so doing, 
denied him the right to amend the pleadings when to do 
so would prejudice no one. 
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(b) Petitioner?; uru'e tiiat the order to cease and desist 
(Tr. b7-o8) is void because it is founded on ‘‘Findin.u’s of 
Fact" which actually had no basis, either in the i)leadini?s 
or in exist ill”' fact. The complaint, replete with conclu¬ 
sions of law denominated as facts, would certainly fall upon 
demurrer or motion to strike, and the ‘‘Finding-s of Fact” 
rely word for word upon ill-])leaded and unadmitted allega¬ 
tions which are the operative words of the complaint and 
‘“Findings”. 


(c) The Findings of Fact, Paragra])h Four (Tr. 54), do 
not cleai'ly indicate whether the Commission has found 
that petitioners are engaged in a lottery in fuiuro or in 
pransriifi. The answer does not admit the latter, and 
United States public policy is not concerned with the for¬ 
mer. {United States v. llalseth. 96 Law. ed.. Advance Opin¬ 
ions, p. 173, decided January 7, 1952.) 


The Commission, in its activities against petitioners ad¬ 
mittedly is concerned with such policy (Tr. 54 and note 
especially Tr. 5, being Paragraph Four of the Complaint), 
and it was never contemplated that the Commission should 
formulate its own policy and seek to enforce it. 


(d) The lottery, if any, which exists, or whose existence 
may be aided by petitioners, admittedly occurs in intra¬ 
state commerce, an area wherein the Commission mav not 
work its will, and, in fact, has been specifically excluded. 
(74th Congress, 1st Session, Cong. Pec. VoL 79, Part II, 
pp. 1842 et seq., and Cong. Rec. Vol. SO, pp. 6658 et seq., 
and esp. pp. 6603 and 6702). Congress then refused to 
expand the power of the Commission to areas “affecting” 
commerce and in this proceeding the Commission attempts 
to flout Congress and, by indirection, do what Congress for¬ 
bade it to do. 
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VI. 

Argument. 

A- Denial of due process to Richard H. Brady. 

Richard H. Brady is not now, nor was he at the time of 
filing- the complaint, and for some years prior thereto, an 
officer, director or employee of the corporate respondent. 
His nominal connection with its operations ceased on Sep¬ 
tember 11, 1943, some twenty months before receipt of 
the complaint. Richard 11. Brady since that time has con¬ 
ducted his own business, an advertising agency, without 
any business contact with the other Bradys. An order 
issued against him would tend to bring him into undeserved 
disrepute in his community. Notwithstanding the fact that 
this situation was presented to the Commission (Tr. 25), 
the Commission capriciously and arbitrarily refused to 
permit Richard the right to be heard and denied his counsel 
the right to amend the answer. No reason was assigned 
for this other than “there has been no affirmative showing 
that respondent . . . has not cooperated in the past with 
other respondents ...” (Tr. 28)! How could such a show¬ 
ing have been made when the Commission would not permit 
adduction of evidence in support of the motion? 

The position taken by the Commission is absurd, and 
since it refuses to admit its absurditv, results in denvina- 
Richard his day in court, and the due process of law guar¬ 
anteed by the Fifth Amendment. 

This matter goes beyond the relative importance to 
Richard Brady of an order which, as to him, is moot. It 
involves the autocratic, high-handed activity of an admin¬ 
istrative tribunal, following its OA\'n unique procedures, un¬ 
hampered by judicial safeguards erected to protect the 
public from over-reaching governmental bodies, whose sole 
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concern seoin.s to bo, not justice, nor fairness, only its rec¬ 
ord of convictions. 

Petitioners are not aware of any other legal proceedings 
wherein a ])arty is denied the right to amend pleadings or 
to adduce evidence that he has been improperly joined. 

B. The order of cease and desist is void because it is based 
upon findings of fact improperly determined. 

The order (Tr. 57-58) states that it is predicated upon 
the Findings of Fact and Conclusion (Tr. 51-56). Com¬ 
parison of the Findings and the operative allegations of 
unfair competition contained in the complaint (Tr. 2-7) 
shows them to be substantially identical. Petitioners urged 
below, and repeat here, that what the Commission chooses 
to regard as “facts” are in realitv conclusions of law, 
the truth of which petitioners did not admit by filing their 
admission answer. 

For exam})le, the gist of the alleged diversion of trade 
is stated thus: 

“Wholesalers are forced to descend to the use of 
push cards which they have a moral compulsion not to 
use.” 


In the Findings of Fact we discover (Para. Three, Tr. 
56) that certain of the wholesalers now refrain from the 
use of push cards because of the element of chance or lot¬ 
tery and because the distribution of cards is contrary to 
public policy. 

Xow, these statements are so ridiculously non-factual 
that the need for comment should be obviated, but since 
they represent the heart of the charge, we feel compelled to 
devote a little space to the question: How can the Commis¬ 
sion determine that wholesalers who use push cards have 









any moral compunctions or compulsions connected with 
push cards? How, even though the Commissioners them¬ 
selves are in accord with the statement, can they say that 
such language as “forced to descend'’ and ‘‘moral compul¬ 
sion’' exemplified factual standards? Is it not ciystal clear 
that such a charge unless supported by the most persuasive 
and exact testimony, is simply conclusion? Finally, if we 
assume, arguendo, that wholesale non-users of push cards 
lose trade to users, what material facts alleged and ad¬ 
mitted support that conclusion? Petitioners submit the 
only answer can be, none. 

Again we have a Icffal conclusion, dealing with legal con¬ 
cepts, when the Commission finds as a fact that the distri¬ 
bution of cards constitutes an unfair act in commerce. Cer¬ 
tainly no one versed in the subtleties of what constitutes 
“commerce” within the meaning of the severally totally 
distinct statutes and lines of authority clarifying or at 
least discussing the term, would feel that a factual situation 
was presented by such a statement. The words “unfair 
methods of competition” have been frequently denied an 
exact definition, and we defy anyone to state, although 
courts have used them to describe conduct violating statu- 
toiy prohibitions or actions constituting fraudulent and 
deceptive practices, that such words are definitive of facts. 
They are, as we all know, a catch-all phrase used to con¬ 
demn conduct which violates accepted law or ethics, either 
personal or business. Federal Trade Commissio7i v. Beech- 
Nut Packing Co^npang, 257 U.S. 441; Federal Trade Com- 
missio7i V. Gratz, 253 U.S. 421; Sears, Roebuck v. Federal 
Trade Commission, 258 Fed. 307 at 311. They are not, and 
caiinot be, material allegations of fact upon which the Com¬ 
mission may base a finding of fact nor draw a conclusion 
of law. 
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TIic Commission has foimd as a fact that wholesale distri¬ 
bution of cards in tlio manneu- allcii-cd in commerce is con¬ 
trary to establislied public policy. Nowhere is there an 
admitted alleii'ation that ])etitioners are enii'ag-ed in whole¬ 
sale distribution nor in the actual lottery at retail, infra 
state level. 

Admittedly ])etitioners supply methods for conducting’ 
lotteries, ])nt where do the lotteries take place? At the 
local retail h'vcl—not in eonutierec as the term is here ac¬ 
cepted, and not within the purview of tins Commission. 
Bnnte Bros. v. Feihral Trajlc Connnission. 1112 U.S. 349. 
Th.e rest of the statement, tliat we i)articipate in a lottery 
or other unfair act or supi)ly the means for unfair compe¬ 
tition in commerce, is cleaily the pleader's ho])eful })hrase- 
ology and far divorced from a statement of fact. 

We dwell U])on these })oints at what may seem to be con- 
sidei’able length, but the reason therefor is easily under¬ 
stood. The Federal Trade Commission Act, as interpreted, 
i-equires the Circuit Coui’ts of Appeal to accept the find- 
inlgs of fact of the Commission only if su])ported by ade- 
cpiate evidence (Sub-section fc), 15 U.S.C.A. 45, Federal 
Trade Connnission v. Curtis Puhlishi)iq Company, 260 U.S. 
568), and the many cases since decided. 

Petitioners herein have not admitted, as was done in the 
Kritzik case {Krifzik v. Federal Trade Commission, 125 
Fed. 2nd 351), that they are engaged in the sale of mer¬ 
chandise and lottery devices in commerce, nor can there 
be a. finding in the instant case comparable with the find¬ 
ings and orders therein, since the Commission in the 
Krifzik case had ample testimony to support both the fac¬ 
tual allegations and conclusions of law contained in the 
complaint filed therein. 


AVe liave denied in tliis brief, since the Commission ivonld 
not accept our first amended answer which admitted mate¬ 
rial allei^-ations of fact and denied the validity of certain 
conclusions of law found in the complaint, the validity of 
cei'tain conclusions found both in this complaint and that of 
the Kritzik case. Krit::ik did not dcinj those conclusions 
and cojiscqucntJij was forcclost'd from asserting their in- 
validitg in the Circuit Court. This, we uri*-e, sufficiently 
distin.a'uishes the two cases without rei>-ard to the totally 
dilTerent nature of the businesses involved and the fact 
that in that case the Commission adduced considerable evi¬ 
dence in aid of its allegations and conclusions. 

The originally stated rule, that, upon appeal, the review¬ 
ing court may inquii’c into the sufficiency of the evidence 
before the Commission, has been somewhat modified by a 
line of decisions holding that a finding of fact by the Com¬ 
mission having any evidence to support it is conclusive. It 
is the accepted rule that judicial admissions are superior 
to, and may not be controverted by, evidence. 

Petitioners urge that their position, rather than being 
in opposition to these rules is instead a supplement to them 
—that is, while they are bound both below and upon appeal 
by the admissions made with respect to material facts, they 
are not so bound by their failure to deny specifically in 
their answer the conclusions of law as set forth above. In 
this respect the answer may be likened to a demurrer which 
admitted only well pleaded facts, and questioned whether 
such facts gave rise to a cause of action—in other words 
denied the propriety of the conclusions of law derived from 
such facts. 

Petitioners reiterate respectfully that no valid order may 
be issued when the findings which serve as a basis therefor 
are themselves invalidly obtained. 
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C. Petitioners are not engaged in an existing lottery. 

The pleadinii’s before the Comnussioii clearly show that 
petitioners supply, indirectly, items which others may use 
in a lottery. However, the lottery cannot come into e.xist- 
ence until long’ after petitioners have concluded their acti¬ 
vities. The United States Supreme Court held recently 
(United States v. Ilalseth, supra) that the public policy of 
the United States was concerned only with existinii: lotter¬ 
ies. Admittedly that case concenied a penal statute, differ¬ 
ent from the concepts here involved, but the end result, 
to wit, enforcement of that policy, is the same, and the 
same criteria of judging whether that end result is ob¬ 
tained, must ai)])ly. 

Paragraph Four of the complaint (Tr, 5) boldly states 
that the Commission seeks to enforce the public policy of 
the United States. 

This cannot be interpreted to mean that the Commission 
is to formulate its own policy nor can it, a mere creature 
of the legislature, amend or alter the policy of its creator 
without express Congressional authority. Mr. Justice 
Clinton succinctly stated in the Ilalseth case, “If punch- 
boards are to be added to the category of devices to be 
excluded (from the mails and commerce) it is for Coyigress 
to mahe the addition.'' 

Petitioners, admittedly supplying push cards to whole¬ 
salers for distribution thereafter to retailers who may 
utilize the cards for lottery methods, do not thereby commit 
any act in commerce which is condemned by statute, or 
which may bo restrained by this Commission. As we have 
laboriously pointed out to the Commission, no admission 
has been made that such conduct constitutes an unfair 
act in commerce, neither do we participate nor admit par¬ 
ticipation in a lottery in commerce, nor do we supplv the 
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moans for unfair competition in commerce and no evidence 
iias been or can be adduced in these respects. 

The forbidden conduct, if any exists, must be at the local 
retail level, and Congress has not empowered the Federal 
Trade Commission to enforce United States public xjolicy 
in intrastate matters. The decision in Charles Breiver S 
Sons V. Federal Trade Commission, 158 Fed. 2nd 74, was 
based upon findings of the Commission that respondents 
I)laced “in the hands of others the means . .. whereby they 
are enabled to use unfair methods of competition and 
therebv unfairlv to divert . . . trade . . . from those who do 
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not use such methods.'’ 

(Finding Eight). 

It is apparent tliat the omission from the above (luota- 
tion of the phrase “in commerce” was intentional, and 
the Sixth Circuit Court either failed to appreciate such 
omission or deliberately ignored it. That court, as did 
the Sev’enth Circuit Court in the Modernistic case (Modern¬ 
istic Candies v. Federal Trade Commission, 145 Fed. 2nd 
454), having decided the points of law, gratuitously added 
dicta in what we conceive to be very illogical and unin- 
genuous efforts to bridge the gap between the forbidden 
area of local commerce and the permitted area of inter¬ 
state commerce, and quoted with approval the following 
excerpt from the Modernistic case; 

“It is clear that the Federal Trade Commission has 
the power to eradicate merchandising by gambling in 
interstate commerce . . . The gamblers and those who 
deliberately and designedly aid and abet them are both 
engaged in practices contrary to public policy. Mer¬ 
chandising by gambling should not be divided into 
insulated acts, which appear innocent when examined 
separately. This unfair practice should be viewed 
as a whole. If the Federal Trade Commission is to 
police merchandising hy gambling, it must police those 
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who desi^i'nedly and delibertatcly aid and abet this 
])rac'tice. We tiiink the Commission lias such power.’’ 

(Italics supplied). 

iXote, if you will, the falacy inherent in this ar”-unient. 
‘‘If the Commission is to iiolice merchandisinii- by gam- 
bliny ..." ! ! ! Who can claim that such rii;Iit or power 
exists.' The li'aniblinu- does not exist between the moral 
and immoral whole.'^alers (if you please), it exists locally, 
when the various devices and kinds of merchandise have 
lost their interstate character. This concept, that the Com¬ 
mission has been i;-ranted illimitable power to superimpose 
its })olicies uiion the day to day activity of the local market 
place, is wholly without foundation and we can only sur¬ 
mise that the Circuit Court meant that gambling' 'ni com- 
)iH'rcc was within tlie purview of the Commission. The 
language, however, was broad enough to ])ermit the court 
in the Brcn-rr case to extend still further the powe'r of the 
Commission. We assert that to extend that power to 
regulate the conduct of these petitioners would bo com- 
})letely unjustified. If the gambling were in commerce, we 
could not complain, but when the Commission goes beyond 
this, its activities fall squarely within the prohibition of 
the Biiiifr case, supra, wherein it was said, at page 351, 
“ When, in order to protect interstate commerce Congress 
has regulated activities whicli in isolation are merelv local, 
it has normally conveyed its purpose explicitly”, citing- 
appropriate statutes, and, again on p. 353, “There is the 
widest difference in practical oi)eration between the control 
over local traffic intimately connected with interstate 

traffic and the regulatorv authoritv here asserted.” Ke- 

^ * * 

spondents therein asserted, and the Supreme Court agreed 
that lotteries of local nature nffecfhig commerce were not 
within the power of the Commission to regulate. This view- 
finds support in the legislative history preceding the adop- 
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tion of the AVhooler-Lea Ameiidoient. The vital word 
“affectiiie:'” commerce was stricken because Conj^ress 
knew the Commission could not be authorized to treat with 
intrastate affairs, (74th Conj'-ress, 1st Session, Cong. Rec., 
Vol. 79, Part II, pages 1S42 et seq, and Cong. Rec., Vol. 
SO, pp. 6658 et seq, and esp. 6603 and 6702). 

It is possible that some retailers will favor those whole- 
salcM-s wlio distribute cards and merchandise over those 
who do not combine the two. It may be that commerce is 
affected thereby. We doubt it, because the retailer gener¬ 
ally orders low grade, slow-moving goods from the card¬ 
handling distributor which he would not orde'r from the 
other. It is the combination of cards and goods which 
prompts him to order cheap goods which otherwise he 
might not handle at all. In any event, the conduct of the 
retailer at most affects commerce and is not an integral 
part thereof. 

Since the end sought to be gained is beyond the scope 
of the Commission’s power, it seems logical to ask if 
activities aiding this end may, for some reason, be unable 
to claim such immunitv. 

What might the Commission properly have found that 
petitioners do? First, they manufacture push cards and 
distribute them in interstate commerce. Second, these 
cards, either with or without merchandise, are distributed 
by jobbers to retailers. Third, retailors use the cards as a 
game of chance either in conjunction with the sale of 
goods or as a game for monetarv reward. 

The first act does not come within the prohibition of 
Title IS, Sec. 336 U. S. C. A., and even if it did, the present 
proceedings are not the proper manner to try the matter. 

The second act we have denied to be our unfair method 
of competition, if indeed it is unfair and no findings of 
fact can be so made. 



Tlie third act may be of le.uitimatc interest to police 
authorities in certain of the states wlierein the act occurs, 
but despite tlie charii'e that lotteries are against the public 
policy of the United States, the Federal Trade Commission, 
restrained as it is by its own enabling act and the Bunte 
case, may not enforce that policy directly. 

It has been argued that the placing in the hands of the 
jobbers a means which permits the retailer to conduct a 
lottery is in itself an integral part of the lottery and since 
it occurs in commerce, the Federal Trade Commission can 
legitimately suppress it. 

If we assume that the sale of push cards to wholesalers 
permits the wholesale'!- to create a lottery at retail level, 
the objections raised hereinabove witli respect to the limi¬ 
tation of the Commission power still hold good. 

If we assume that the sale of cards diverts trade from 
certain wholesalers and is unfair competition in commerce 
then and only then may respondents’ activities be regulated 
by the Commission. know of no basis for such assump¬ 
tion in this case, since there exists no factual basis stated 
in the complaint. 

, That such are the facts we do not admit; we deny their 
propriety and validity as conclusions of law, and we say 
that in the absence of adequate evidence of our admission 
thereof as facts, that the Commission improperly found 
against us. 


CONCLUSION. 

Petitioners urge that since the pleadings before the 
Commission cannot serve as a proper foundation for the 
order, and since no evidence was adduced, that the order 
must be vacated, and petitioners discharged. They have 
shown that the operative words “unfair acts and practices 
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and unfair methods of competition” are conclusions of 
law {Ford Motor Co. v. Federal Trade Commission, 120 
Fed. 2nd 175, cert. div. 314 U. S. 6G8) and thus are not 
properly denominated as facts unless such facts be proved 
or admitted which have heretofore fallen within a judicial 
exposition of such a legal concept. 

We have shown that petitioners have not admitted that 
their conduct falls within the operative words, and that 
therefore no basis exists for findings which would recite 
our doing of such acts. 

We have shown the limitations imposed upon the Com¬ 
mission in respect of intrastate lotteries or trade diversion. 

We have shown that the Commission denied to Richard 
H. Brady the due process of law, and irrespective of the 
applicability of the order to other petitioners, urge that 
it be reversed as to him. 

Finally, we have shown the limitations imposed upon the 
Commission in respect to intrastate lotteries or trade 
diversion. 

Since petitioners cannot be validly proscribed by the 
Commission because their interstate activities cannot be 
found to be a violation of Section 5 of the Act, and since 
the Commission may not regulate intrastate activities 
affecting commerce, it follows, and we most respectfully 
urge that the order herein be dismissed with prejudice 
as to all petitioners. 

Respectfully submitted, 

Thurman Hilu 
John C. Kelley, 

Attorneys for Respondents. 
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THE QUESTIONS INVOLVED 

1. AVliether the order to cease and desist violates the 
rights of petitioner Richard H. Brady under Section 1 of the 
Fifth Amendment to the Constitution of the United States. 

The respondent contends that this question should be 
answered in the negative. 

2. IVhether the order is based upon findings which are 
supported by substantial evidence. 

The respondent contends that this question should be 
answered in the affirmative. 

3. WTiether the Commission has jurisdiction to prohibit 
the sale and distribution in interstate commerce of punch 
boards, push cards and other lottery devices to be used in 
the sale and distribution of merchandise to the public by 
means of games of chance, gift enterprises or lottery 
schemes. 

The respondent contends that this question should be an¬ 
swered in the affirmative. 
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^ISntteb States: Court ot ^pealst 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11226 

W. H. Brady & Company', a corporation, Frederick W. 
Brady', Elizabeth A. Brady', Mildred J. Brady, Richard 
H. Brady', William H. Brady, Jr. and M. Molitor, in- 

DFV'IDUALLY' AND AS OFFICERS OF W'. H. BrADY & CoMPANY, 
PETITIONERS 

V. 

Federal Trade Commission, respondent 


ON PETITION TO REVIEW AN ORDER OF THE FEDERAL 

TRADE COMMISSION 


BRIEF FOR RESPONDENT 


I 

COUNTER-STATEMENT OF THE CASE 

This case arises upon a petition to review and set aside 
an order to cease and desist entered against petitioners by 
the Federal Trade Commission on August 8, 1951 (R. 
57-58). By the terms of the order the petitioners are 
directed to cease and desist from selling or distributing in 
interstate commerce punch boards, push cards or other 
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lottery devices which are to be used or may be used in the 
sale or distribution of merchandise to the public by means 
of a i^ame of chance, ^ft enterprise or lottery scheme 
(R. 58). 

No testimony was taken in the proceeding; the facts are 
to be determined from the allegations of the complaint 
(R. 2-6) filed March 27, 1945, the respondents’ [peti¬ 
tioners’] amended answer (R. 31) admitting all the material 
allegations of facts set forth in the complaint and from the 
Commission’s findings (R. 51-56). 

The facts as reflected by the Commission’s findings (R. 
51-56) are as follows: 

The petitioner, William H. Brady & Company, referred 
to as the corporate respondent, is a Wisconsin corporation 
with its office and principal place of business located in the 
city of Eau Claire, Wisconsin. Respondents Frederick W. 
Brady, Elizabeth A. Brady, Mildred J. Brady and Richard 
H. Brady are now and for many years last past have been 
officers and directors of the corporate respondent, and re¬ 
spondents William H. Brady, Jr. and M. Molitor (errone¬ 
ously named in the complaint as Max M. Molitor) for 
several years prior to and including 1947 were officers and 
directors of said corporate respondent. Said respondents 
formulated and directed, dictated and controlled the acts, 
practices and policies of the corporate respondent (R. 52). 
During all of the times mentioned the petitioners have been 
engaged in the manufacture of devices commonly kno’^m 
as push cards and in their sale and distribution in interstate 
commerce and in the District of Columbia (R. 53). 

Petitioners admit and the description of the push cards 
(Findings, Paragraph Two, R. 53-54) shows that these push 
cards are lottery devices designed to be used in the sale of 
merchandise by lot or chance and that they have no other 
purpose (Complaint, Paragraph Two, rI 3-4; Answer, 
R. 31). The petitioners admit that many of the vendees 
of their push cards have used them to sell merchandise by 
lot or chance in interstate commerce. They also admit that 
retail dealers in intrastate commerce have made the same 
use of the devices (Complaint, Paragraph 3, R. 4; Answer, 
R. 31; Findings, Paragraph 3, R. 54-55). They admit that 
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the attraction of the lottery devices supplied by petitioners 
has resulted in an unfair diversion of trade in interstate 
commerce from competitors of merchants who use the peti¬ 
tioners’ push cards. They admit that as a result substan¬ 
tial trade and commerce between the States and in the Dis¬ 
trict of Columbia has been unfairly diverted from said com¬ 
petitors (Complaint, Paragraph Three, R. 4; Answer, R. 
31; Findings, Paragraph Three, R. 55). The result is as 
the Commission has found (R. 56) that the petitioners 
making their sales in interstate commerce themselves sup¬ 
ply to others a method of violating the public policy of the 
United States, of causing an unfair diversion of trade in 
interstate conmierce and of violating the Federal Trade 
Commission Act. 

Although the record shows only that the petitioners sell 
push cards, the prohibition of the sale of push cards, punch 
boards and other lottery devices suitable for the sale of 
merchandise is proper because the Commission must issue 
an order broad enough to stop the practice, not merely the 
particular act committed by respondent. A Federal Trade 
Commission order like an injunction may extend to and pro¬ 
hibit practices similar to those charged and found to have 
been unlawfully employed. Natim<il Lchor Relations 
Board v. Express Publishing Company, 312 U. S. 426 at 436 
(1941); Progress Tailoring Company v. Federal Trade 
Commission, 153 F. 2d 103 at 106 (C. A. 7, 1946); Botvles 
V. 3Iay Harwood Co-mpany, 140 F. 2d 914, at 916 (C. A. 6, 
1944); National Labor Relations Board v. Baldwin Locomo¬ 
tive Works, 128 F. 2d 39 (C. A. 3,1942); Haskelite Manufac¬ 
turing Corp. V. Federal Trade Commission, 127 F. 2d 765 
(C. A. 7,1942); Hill v. Federal Trade Commission, 124 F. 2d 
104 (C. A. 5, 1941); Hershey Chocolate Corp. v. Federal 
Trade Commissicni, 128 F. 2d 968 (C. A. 3, 1941). 

II 

QUESTIONS INVOLVED 

The questions presented by the petitioners’ brief are; 

1. Whether the order to cease and desist violates the 
rights of the petitioner Richard H. Brady under Section 1 
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of the fifth amendment to the Constitution of the United 
States. 

2. Whether the order is based upon findings which are 
supported bv substantial evidence. 

3. Whether the Commission has jurisdiction to prohibit 
the sale and distribution in interstate commerce of punch 
boards, push cards and other lottery devices to be used in 
the sale and distribution of merchandise to the public by 
means of a game of chance, gift enterprise or lottery scheme. 

Ill 

SUMMARY OF THE ARGUMENT 

1. The petitioners argue that the constitutional rights of 
the petitioner Richard H. Brady have been violated and 
that he was denied due process within the meaning of 
Section 1 of the fifth amendment to the Constitution of the 
United States because the Commission denied (R. 28-29) 
his motion (R. 25) to dismiss the complaint as to him. 
This motion was based upon an unsupported assertion that 
Richard H. Brady and petitioner Molitor had ceased to 
have any connection with the corporate petitioner or inter¬ 
est in its affairs at an undesignated time prior to the 
issuance of the complaint. The record shows that counsel 
for petitioners and, of course the petitioner Richard H. 
Brady himself, were in possession of full information as 
to the relation of Richard H. Brady to the respondent cor¬ 
poration at the time of filing the original answer which was 
later withdrawn. Nevertheless, some years later petitioners 
requested and obtained permission to file an answer ad¬ 
mitting the material allegations of the complaint, including 
the relationship of Molitor and Richard H. Brady to the 
corporate respondent as alleged in the complaint. The 
motion to dismiss, received by the Commission on Decem¬ 
ber 9,1949, more than two years after receipt of the admis¬ 
sion answer on April 18, 1947, stated no reasons which 
would justify the Commission in dismissing as to Richard 
H. Brady, or as to Molitor. The motion was not supported 
by affidavits or any offer of proof and was not accompanied 
by any request for an opportunity to make proof. No in- 
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formation was given to the Commission as to how long 
before the issuance of the complaint the moving parties 
had ceased to be officers of the corporation. The facts 
asserted in the motion furnish no basis for a dismissal 
since they amount at most merely to the assertion of the 
discontinuance of an unfair trade practice at an undesig¬ 
nated time before the issuance of the complaint. The dis¬ 
continuance of an unfair trade practice before issuance 
of tlie Commission’s complaint is not a defense unless it 
is made to appear clearly that the practice will not be 
resumed. No such showing was made in connection with 
the motion to dismiss or at any other time. 

2. The order to cease and desist is based upon findings 
which are supported by substantial evidence. This evidence 
consists of the material allegations of the complaint which 
are admitted by the petitioners’ amended answer. All of 
the facts necessary to justify the issuance of the order to 
cease and desist are alleged as facts in the complaint and 
although petitioners do not admit any conclusions set forth 
in the complaint the Commission may draw proper legal 
conclusions from the facts which are admitted. 

3. The Commission has jurisdiction to prohibit the sale 
and distribution in interstate commerce of push cards, 
})unch hoards and similar lottery devices suitable for selling 
merchandise by lottery or chance. Petitioners are not 
charged with having conducted a lottery themselves. They 
are charged with having supplied others with the means of 
conducting such lotteries. Such lotteries when used for 
the purpose of selling merchandise are contrary to the 
public policy of the United States, and cause an unfair 
diversion of trade in interstate commerce. An unfair 
diversion of trade in interstate commerce is a violation of 
the Fedei’al Trade Commission Act. One who supplies 
another in interstate commerce with a means of violating 
the public policy of the United States, of causing an unfair 
diversion of trade in interstate commerce, or of otherwise 
violating the Federal Trade Commission Act is himself a 
violator of that Act. 

The Commission’s jurisdiction is supported by a de¬ 
cision of this Court, by the decisions of three other United 
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States Circuit Courts of Appeals, and by the approval 
li'iven by Conirress to the first of these decisions, Braver v. 
Federal Trade Commission, 158 F. 2d 74 (C. A. 6, 1946), 
and by other decisions in similar lottery cases. 

IV 

ARGUMENT 

1. Neither Constitutional Nor Other Rights of the Petitioner 
Richard H. Brady Have Been Violated 

Petitioners contend (Br., ])p. 6, 9-10) that petitioner 
Richard H. Brady has been denied due process within the 
meaning of Section 1 of the fifth amendment to the Consti¬ 
tution of the United States because the Commission denied 
(R. 28-29) his motion (R. 25) to dismiss the complaint as 
to him. The motion was also made on behalf of respondent 
^r. Molitor but petitioners do not arg-ue that denial of the 
motion as to him was erroneous. The petitioner, Richard 
H. Brady, like all respondents, is, of course, entitled to due 
])rocess in proceedings before the Commission. 

It is important to notice that this motion was filed with 
the Commission on December 9, 1949 (R. 25) and denied 
by the Commission on February 2, 1950 (R. 29) prior to the 
motion referred to in petitioners’ brief, page 9, in which 
respondent Richard IT. Brady and the other respondents 
moved (R. 33) to withdraw their answer admitting the 
facts and in which they asserted in paragraph three 
(R. 33) that ‘‘testimony must be taken so that the Com¬ 
mission may dismiss the proceeding as to those parties 
[Richard IT. Brady and M. IMolitor].” 

The correctness of the Commission’s refusal (R. 28-29) 
to dismiss the complaint as to Richard H. Brady must be 
determined in accordance with the facts existing at the 
time the motion was made. In this motion (R. 25) the 
respondents Molitor and Richard IT. Brady stated only 
that they were not at the time of the motion or at the time 
of tlie filing the complaint officers of the principal respond¬ 
ent AV. H. Brady & Company, a corporation, and that they 
had no interest in the acts and doings of the other re¬ 
spondents. 






The motion to dismiss was not supported by affidavits or 
by any offer of proof and was not accompanied by requests 
for opportunity to make proof (R. 25). It did not deny 
that the moving parties had while officers of the corpora¬ 
tion done the acts charged in the complaint (R. 2-6). The 
motion did not state how long before the issuance of the 
complaint they had ceased to distribute lottery devices in 
interstate conmierce. Petitioners now state (Br., p. 9) that 
Richard H. Brady’s connection with the corporate peti¬ 
tioner ceased some twentv months before the issuance of 
the complaint. This information was not volunteered in 
connection with the motion and would not be controlling 
if it had been. 

In addition to the admission answer (R. 31), the motion 
was pregnant with the admission that the moving respond¬ 
ents had engaged in the unfair practices charged. It did 
not assert that they had discontinued those practices but 
merely that they were not connected with the corporate 
respondent at the time of the issuance of the complaint 
and had no interest in the “acts and doings” of the several 
respondents. Even these assertions were not supported 
by affidavit or other proof or by any offer to make proof 
or request for an opportunity to adduce proof. These 
assertions even if proved wmuld not be a reason for dis¬ 
missing the complaint. 

The assertion that the moving parties had severed their 
connection with the corporation before the issuance of the 
complaint was at most merely an assertion that they had 
discontinued an unfair trade practice before the issuance 
of the complaint. Discontinuance of an unfair trade prac¬ 
tice even before issuance of the Commission’s complaint 
is not a defense since the practices may be resumed. 
Kea^^hy S Matti<i(yn Co. v. Federal Trade Commission, 
159 F. 2d 940 at 951 (C.A. 6, 1947); Educators Association 
V. Federal Trade Commission, 108 F. 2d 470 at 473 (C.A. 2, 
1939); Br. W. B. Caldwell v. Federal Trade Commission, 
111 F. 2d 889 at 891 (C.A. 7, 1940); Fairyfoot Products 
Company v. Federal Trade Commission, 80 F. 2d 684 at 
686 to 687 (C.A. 7, 1935); Armand x. Federal Trade Com¬ 
mission, 78 F. 2d 707 at 708 (C.A. 2, 1935); Wholesale 
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Grocers Association v. Federal Trade Conunission, 18 F. 
2d 866 at 871 (C.A. 8, 1927), cert, denied 275 U. S. 533 
(1927); Clmmher of Commerce v. Federal Trade Commis¬ 
sion, 13 F. 2d 673 at 686-687 (C.A. 8, 1926); Cu^ira/ntee 
Veierinary Co. v. Federal Trade Conunission, 285 Fed. 853 
at 859 (C.A. 2, 1922). 

It is only when the practice has been “surely stopped” 
that an order should not be entered. Eugene Dietzgen v. 
Federal Trade Commission, 142 F. 2d 321 at 330-331 (C.A. 
7, 1944), cert, denied 323 U.S. 730 (1944). The Commis¬ 
sion is vested with a wide discretion in determininir whether 
the practices may be resumed. Kcashy d Mattison v. Fed¬ 
eral Trade Commission, 159 F. 2d 940, 951 (C.A. 6, 1947); 
Eilqene Dietzgen v. Federal Trade Conimission. 142 F. 2d 
321, 330-331 (C.A. 7,1944), cert, denied 323 X^S. 730 (1944). 

The motion to dismiss (R. 25) carefully avoided stating 
that the moving parties had abandoned the practices 
charged in the complaint. Petitioners do not now assert 
that Richard H. Brady has abandoned those practices (Pet. 
Br. 9-10). The asserted fact that Richard H. Brady ceased 
to be an officer of IV. H. Brady & Company before issuance 
of the complaint does not moan that he is not engaged in 
the same practices by himself or that ho cannot at any time 
form another corporation bearing his name. At the time of 
the motion there was no promise or agreement not to re¬ 
sume the practices, if they had been abandoned, nor has 
such a promise ever been made. 

The statement that the Commission would not permit 
“adduction of evidence in support of the motion” (Pet. 
Br., p. 9) is erroneous since in connection with the motion to 
dismiss no evidence was offered and no request was made 
for an opportunity to adduce evidence (R. 25). It was not 
until more than a year after the motion to dismiss was 
denied on February 2, 1950 (R. 29) that petitioners in a 
motion to withdraw their amended answer filed February 
7, 1951 (R. 33) made any suggestion of a wish to introduce 
evidence to prove that Richard H. Brady and M. Molitor had 
been improperly joined as parties. Here again they failed 
to give aiiv reason which would so indicate. 
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Even if the facts asserted in the motion to dismiss had 
been proved, the Commission could not have granted the 
motion. This is especially true since the moving parties 
to that motion with the other petitioners (Pet. Br., pp. 14- 
IS) still assert a legal right to continue the practices. Jack 
Gaiter v. Federal Trade Commission, 186 F. 2d 810, 813 
(C.A. 7, 1951); National Silver Co. v. Federal Trade Com- 
ynission, 88 F. 2d 425, 428 (C.A. 2, 1937); Sears, Roebuck 
& Company v. Federal Trade Commission, 258 Fed. 307, 
310 (C.A. 7, 1919). 

Petitioners state (Br., p. 7) that their counsel was not 
informed until after the filing of the admission answer (R. 
31) by Richard IT. Brady and other petitioners that Richard 
H. Brady was not connected with the corporate petitioner. 
Tliis admission answer was received by the Commission 
on April 18,1947 (R. 31). In a motion dated March 21, 1947 
(R. 21) petitioners moved to withdraw their original answer 
and to substitute this admission answer therefor. This mo¬ 
tion was made on behalf of petitioners Molitor and Richard 
H. Brady as well as the other petitioners. In the original 
answer received by the Commission May 3, 1945 (R. 8), 
almost two years before the motion for leave to file the ad¬ 
mission answer petitioners’ counsel “specifically” denied 
that Molitor and Richard H. Brady “are officers and 
directors of said corporation, and denied that the last 
named respondents or any one or more of them, formulate, 
direct, dictate and control the acts, practices and policies 
of said corporation” (R. 13). Petitioners’ counsel was 
apparently well aware of the true status of Molitor and 
Richard H. Brady, whatever that status was, almost two 
years before he filed his motion asking leave to withdraw 
the original answer and to file in lieu thereof the amended 
answer (R. 31), admitting among other things the allega¬ 
tions of the complaint concerning ^lolitor and Richard H. 
Brady. There is no reason to believe that counsel did not 
know the facts, whatever they were, when he filed the admis¬ 
sion answer. The only reasonable conclusion which the 
Commission could draw was that counsel had been misin¬ 
formed when he filed the original answer (R. 8-23) as to the 
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status of Molitor and Richard H. Brady and that he was 
ready to correct that mistake by filing an answer admitting 
the fact of their connection with the corporation along with 
other facts (R. 31). 

The answer admitting the material allegations of the com¬ 
plaint (R. 31) was not as petitioners now assert (R. 31), 
filed “under pressure from the Commission”. It was filed 
upon the request of the petitioners’ counsel with the condi¬ 
tion that an order would not be entered until after orders 
had been entered in three other lottery cases (letter of 
March 6, 1947, appendix to this brief, p. ii). Previously, 
petitioners’ counsel had indicated to the attorney support¬ 
ing the Commission's complaint that he would be bound by 
the decision of the United States Court of Appeals for the 
Sixth Circuit in a proceeding known as the Brewer case 
then!pending before that Court on a petition to review an 
order to cease and desist in another identical lottery case. 
Counsel had stated that if the Brewer case was decided in 
favor of the Commission he would want to stipulate the 
facts (letter of July 17, 1945, appendix to this brief, p. i). 
Because of reliance upon this letter the case now before this 
('ourt was, with other lottery cases, placed upon the Com¬ 
mission's suspense calendar j)ending the decision in the 
Brewer case (R. 26). Petitioners thus secured a long delay. 

The Brewer case was decided in favor of the Commission 
on December 5, 1946. C/ms. A. Brewer S So7is v. FerJeral 
Tra/le Coynmissiou, 15S F. 2d 74 (('’.A. 6,1946). It was three 
years later (R. 25) that the motion to dismiss was filed. 
It was more than four years later (R. 43) that tlie motion to 
withdraw the admission an.swer was filed. 

At the time of the motion to withdraw the admission 
answer, orders to cease and desist had already been entered 
in the three lottery ca.ses mentioned in counsel’s letter of 
March 6, 1947 (R. 37), and counsel supporting the Commis¬ 
sion’s complaint had been ready to proceed with trial of this 
case for more than four years (R. 37) and would have pro¬ 
ceeded to trial except for reliance upon the petitioners’ an¬ 
swer. Witnesses at that time were available. In the mean¬ 
time, petitioners had had the benefit of four years of opera¬ 
tion of their business (R. 37). 
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It cannot be said that the Commission acted arbitrarily 
(Pet. Br., p. 9) in denying either motion, both of which 
were intended primarily for the purpose of securing fur¬ 
ther delay, or that any of petitioners’ constitutional or other 
rights have been violated. 

2. The Order Is Based Upon Findings Which Are Supported 

by Substantial Evidence 

The evidence is composed of all material allegations of 
the complaint (R. 2-5) which are admitted by all of the peti¬ 
tioners (R. 31). The Commission may draw any reasonable 
inferences from the facts admitted. Hill & Schuylkill 

TIavcn R. Co. v. Smith, 184 F. 2d 422 at 426 (C.A. 3, 1950), 
and may also draw inferences from obvious facts not of 
record. Philadelphia Co. v. Securities; and Exchange Cotn- 
mission, 85 Appeals D.C., 327 at 331, 177 F. 2d 720 at 724 
(1949). The Commission may, of course, draw proper 
legal conclusions from the facts admitted. The facts ad¬ 
mitted are proof possessing the highest possible probative 
value and cannot be disputed. Kritzik v. Federal Trade 
Commission, 125 F. 2d 351 at 352 (C. A. 7, 1942); Hill v. Fed¬ 
eral Trade Commission, 124 F. 2d 104 at 106 (C.A. 5, 1941). 
Althougli conclusions of law (Pet. Br., p. 8) are not ad¬ 
mitted, this does not prevent the Commission from drawing 
proper conclusions of law from the facts admitted. The 
findings do not indicate or assert that petitioners have en¬ 
gaged in conducting a lottery either ''in futuro or in prae- 
senti'’ (Pet. Br., p. 8) or at any other time. The finding 
is that they supply to and place in the hands of others a 
means of conducting a lottery in the sale of merchandise 
(R. 56). Neither does the complaint charge the petitioners 
witli conducting a lottery. It charges them with supplying 
lottery devices (R. 3) in interstate commerce (R. 2-3) to 
others who use the lottery devices to sell merchandise by 
lot or chance, both in interstate and intrastate commerce 
(R. 4). The order (R. 58) does not forbid anyone to sell 
anything by lot or chance in intrastate commerce or else¬ 
where (R. 58). Instead it forbids the sale in interstate 
commerce of push cards, punch boards and other lottery de¬ 
vices (R. 58). The Commission therefore has not for- 
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bidden acts which merely affect interstate commerce but 
acts actually in interstate commerce (Pet. Br., p. S). Peti¬ 
tioners admit that the findin,Q:s follow the allegations of the 
copiplaint and, in fact, assert that the findings and the allega¬ 
tions of the complaint are almost identical (Br., p. 10). 

The ])etitioners assert, however, that the Commission lias 
treated conclusions of law said to be contained in the com¬ 
plaint as facts, and cite many examples (Br., pp. 10-13). 

The first example (Pet. Br., p. 10) is: “IVliolesalers are 
foi'ced to descend to the use of push cards which they have 
a moral compulsion not to use”. Petitioners give no citation 
and we are unable to locate this statement either in the com- 
])laint or the findings. If it were in the complaint it would 
he an allegation of a fact which could be proved by calling 
the wholesale dealers. The complaint (R. 5) does contain 
a similar allegation: 

Said competitors [of retail dealers, manufactui-ers, 
wholesale dealers and jobbers to whom petitioners liave 
sn])})lied the lottery devices] are faced with the alterna¬ 
tive of descending to the use of said push card devices 
or other similar devices which they are under a power¬ 
ful moral compulsion not to use in connection with the 
sale or distribution of their merchandise, or to suffer 
the loss of substantial trade. 

If judicial notice cannot be taken of the fact that ethical 
dealers do not use lottery devices and are under a moral 
compulsion not to do so, it would at least not be unreason¬ 
able for the Commission to infer such moral compulsion 
from the established fact that such sales are contrary to 
public policy. Krifz/k v. Federal Trade Comaiis.'^iou, 125 F. 
2(1 351 at 352 (C. A. 7, 1942) and cases cited. It is sub¬ 
mitted, furthermore, that the allegation of the existence of 
a moral compulsion among dealers is an allegation of a fact 
which was admitted by the answer. The allegation that 
])etitioners are forced to use the devices under the circum- 
stapees alleged or lose trade is a fact which could have been 
proved by calling such competitors as witnesses and which 
woijld have been proved if petitioners had not re(]uested 
permission to admit it. 
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Clearly, an allegation that an act occurred in interstate 
commerce is an allegation of fact (Pet. Br., p. 11). If not, it 
may at least be properly concluded from an admission that 
petitioners are engaged in “the sale and distribution in com¬ 
merce between and among the various states of the United 
States and in the District of Columbia of said devices • • • 
(R. 2-3; R. 31). It is not contended (Pet. Br., p. 11) that 
petitioners’ amended answer (R. 31) admitted that their 
acts were “unfair methods of competition”. This would 
not prevent the Commission from determining on the basis 
of the facts admitted, in a proper case, that the acts ad¬ 
mitted were unfair methods of competition. In this case, 
however, the Commission has made no such finding but has 
instead found that petitioners’ acts constitute “unfair acts 
and practices” (R. 56). This is clearly adducible from the 
facts found and admitted. 

We repeat that petitioners are not charged with having 
engaged in the conduct of a lottery either in interstate or 
intrastate commerce nor do we assert that they have ad¬ 
mitted doing so (Pet. Br., p. 12). They are charged with 
supplying others with the means of engaging in unfair 
methods of competition and unfair acts and practices in the 
sale of merchandise. This they admit in the pleadings 
(Complaint, Paragraph Four, subparagraph 2, R. 5; 
Amended Answer, R. 31) and in their brief (p. 12). 

Neither is it claimed that petitioners have admitted sell¬ 
ing lottery devices and merchandise in interstate commerce 
(Pet. Br., p. 12). They are charged only with selling the 
devices. 

We submit without argument that denials of facts in a 
brief filed in an appellate court cannot cure failure to make 
those denials in the pleadings on which the case was tried 
(Pet. Br., p. 13). 

We agree that petitioners have admitted only the facts 
pleaded and have not admitted mere conclusions (Pet. Br., 
p. 13), but repeat that this does not prevent the Commission 
from drawing proper conclusions. We also agree that peti¬ 
tioners’ admission answer reserved the right somewhat in 
the nature of a demurrer to argue and assert that the facts 
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admitted did not prove a violation of the Federal Trade 
Commission Act (Pet. Br., p. 13). 

If the facts admitted and found show that petitioners 
have been ^ruilty of unfair acts and practices as the Commis¬ 
sion held (R. 56), the order must be affirmed. The peti¬ 
tioners admit that all of them at the time of the issuance of 
the complaint were and for more than four years prior 
thereto had been eni;ai^ed in the manufacture of push cards 
and in the sale and distribution of these devices in commerce 
between the States and in the District of Columbia to manu¬ 
facturers of and dealers in various other articles of mer¬ 
chandise (Complaint, Parairraph One, R. 2-3). The Com¬ 
mission has found (R. 53) that they were all so engaged 
e.vcept that petitioners IVilliam H. Brady and M. ^Folitor 
ceased the practices after 1947. This was about two years 
after issuance of the complaint. The petitioners admit that 
these push cards were lottery devices designed to be used 
in the sale of merchandise and that they had no other use 
(Complaint, Paragraph Two, R. 3-4; Answer, R. 31). The 
Commission has so found (Findings, Paragraph Two, R. 
53-54). 

The petitioners admit that many of the v^endees of their 
push cards have used them to sell merchandise by lottery or 
chance in interstate commerce. They admit that retail 
dealers in intrastate commerce have made the same use of 
the devices (Complaint, Paragraph Three, R. 4). The Com¬ 
mission has found the same facts (Findings, Paragraph 
Three, R. 54-55). They admit that the lottery devices sup¬ 
plied by petitioners have attracted many members of the 
public and induced them to deal with retailers who use the 
devices. They admit that as a result many retail dealers 
have been induced to trade with manufacturers, wholesale 
dealers and jobbers who sell their merchandise together 
with push cards supplied by petitioners. They admit that 
these manufacturers, wholesale dealers and jobbers have 
many competitors who sell the same kind of merchandise in 
interstate commerce. They admit that these competitors 
must also use push cards or suffer a substantial loss of 
trade. They admit that some of these competitors do not 
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use push cards in selling their merchandise and do not sup¬ 
ply them to others to be used in connection with the sale of 
their merchandise. They admit that as a result substantial 
trade in commerce between the States and in the District of 
Columbia has been unfairly diverted from said competitors 
(Complaint, Paragraph Three, R. 4; Answer, R. 31). The 
Commission has so found (Findings, Paragraph Three, R. 
55). It follows, whether admitted or not, that petitioners 
using the channels of interstate commerce have supplied to 
others a means of causing an unfair diversion of trade in 
interstate commerce. 

Sales of merchandise by lottery or chance are contrary to 
public policy of the United States whether petitioners have 
admitted it or not.^ 

It therefore follows that petitioners in interstate com¬ 
merce have supplied others with a method of violating the 
public policy of the United States as well as vith a means 
of causing unfair diversions of trade in interstate com¬ 
merce. 

3. The Commission Has Jurisdiction to Prohibit the Sale in 
Interstate Commerce of Push Cards, Punch Boards and 
Other Lottery Devices to Be Used in the Sale of 
Merchandise 

The facts discussed above show a violation of Section 5 
of the Federal Trade Commission Act. One who supplies 
a means of \iolating the public policy of the United States, 
if he supplies the means in interstate commerce, may be 
restrained by the Federal Trade Commission. ^ 


^ Federal Trade Commission v. R. F. Keppel & Bro., Inc., 291 
U.S. 304 at 314 (1934); Deer v. Federal Trade Commission, 152 
F. 2d 65 (C.A. 2, 1945); Loughran v. Federal Trade Commission, 
143 F. 2d 431 at 434 (C.A. 8, 1944); Koolish v. Federal Trade 
Commission, 129 F. 2d 64 at 65 (C.A. 7, 1941), cert, denied 317 
U.S. 683 (1942); Hill v. Federal Trade Commission, 124 F. 2d 104 
at 106 (C..\. 5, 1941); Ostler Candy Co. v. Federal Trade Commis¬ 
sion, 106 F. 2d 962 at 965 (C.A. 10, 1939), cert, denied 309 U.S. 
675 (1940); Minter v. Federal Trade Commission, 102 F. 2d 69 
at 70 (C.A. 3, 1939); Helen Ardelle v. Federal Trade Commission, 
101 F. 2d 718 at 719 (C.A. 9, 1939). 
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It is well settled that one who supplies a means of caus¬ 
ing an unfair diversion of trade in interstate commerce 
or a means of otherwise violating the Federal Trade Com¬ 
mission Act is himself guilty of violation of that Act. “ It is 
clearly established that one who places in the hands of 
another a means of consummating a fraud or competing 
unfairly in violation of the Federal Trade Commission Act 
is himself guilty of a violation of the Act”. Jack Gaiter v. 
Federal Trade Commission, 186 F. 2d 810, 813 (C.A. 7, 
1951); Federal Trade Commission x. Winsted Hosiery Com- 
yany,'2oS U.S. 483, 494 (1922); Ohio Leather Co. v. Fed¬ 
eral Trade Commission, 45 F. 2d 39, 41 (C.A. 6, 1930); 
Perlofx. Federal Trade Comynission, 150 F. 2d 757, 759-760 
(C.A. 3, 1945); Irivin v. Federal Trade Commission, 143 F. 
2d 316, 325 (C.A. 8, 1944); TIerzfeld v. Federal Trade Com¬ 
ynission. 140 F. 2d 207, 208 (C.A. 2, 1944); Marietta Marvu- 
facturing Co. v. Federal Trade Coynynission, 50 F. 2d 641, 
642 (C.A. 7, 1931); Masland Duraleather Co. v. Federal 
Trade Commission, 34 F. 2d 733, 736-737 (C.A. 3, 1929). 

This principle has repeatedly been applied to cases in 
which the means supplied was a lottery device. Deer v. 
Federal Trade Coyyiynission, 152 F. 2d 65, 66 (C.A. 2, 1945); 
Modernistic Candies, lyic. v. Federal Trade Coyyimission, 
145 F. 2d 454, 455 (C.A. 7, 1944); Jaffe v. Federal Trade 
Commission, 139 F. 2d 112 (C.A. 7, 1943), cert, denied 321 
U.S. 791 (1944); Koolish v. Federal Trade Commission, 
129 F. 2d 64, 65 (C.A. 7, 1942), cert, denied 317 U.S. 683 
(1942); Bnnte Bros. v. Federal Trade Commission, 104 F. 
2d 996,999 (C.A. 7,1939); Chicago Silk Co. v. Federal Trade 
Coynmission, 90 F. 2d 689, 691 (C.A. 7, 1937), cert, denied 
.302 U.S. 753 (1937); Federal Trade Commission v. F. A. 
Martoccio Co., 87 F. 2d 561, 565 (C.A. 8,1937), cert, denied 
301 U.S. 691 (1937). 

Although all of the cases cited above involve the sale 
in interstate commerce of both the lottery device and the 
merchandise to be used as prizes, it is now well settled that 
the sale in interstate commerce of the device alone may be 
prohibited by the Commission. Hamilton Manufacturing 
Co. V. Federal Trade Commission, App. D.C. ; F. 2d 
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, (decided January 24, 1952); Lichtenstein v. Federal 
Trade Comtnission, — F. 2d — (C.A. 9, decided February 
5, 1952); Bork Manufacturing Co. v. Federal Trade Com¬ 
mission. — F. 2d —, (C.A. 9, decided February 5, 1952); 
Clobe Cardboard Xoveliy Co. v. Federal Trade Commis- 
sioii, 192 F. 2d 444 (C.A. 3, 1951); Breiver v. Federal Trade 
Commission. 158 F. 2d 74 (C.A. 6, 1946); Cf. Modernistic 
Candies. Inc. v. Federal Trado Commission. 145 F. 2d 454 
(C.A. 7, 1944). 

In the Hamilton ca.se, decided by this court on January 
24, 1952, all of the ari>unients as to the jurisdiction of the 
Connnission to enter the order made in this case were 
before the court and were arii'ued orally and in the briefs. 
This court apparently did not consider them worthy of 
di.<cussion for it affirmed the order without even mentioning 
the same points which petitioners urge upon the court now. 

Petitioners admit that they supply the means of conduct¬ 
ing a lotterv in the sale of merchandise not onlv in the 
pleadings but in their brief (pp. 12, 14). This is what the 
complaint (K. 5) charges them with doing and what the 
Commission has found that they do: 

The respondents thus sup])ly to, and place in the 
hands of, said persons, firms and corporations the 
means of, and instrumentalities for engaging in unfair 
methods of competition in commerce and unfair acts 
and pi-actices in commerce within the intent and mean¬ 
ing of the Fedei-al Trade Commission Act. ((''omplaint. 
Paragraph Four; P. 5.) 

The sale and distribution of said push card devices 
by respondents, as hereinafter described, supplies to 
and ))laces in the hands of others the means of conduct¬ 
ing lotteries, games of chance or gift enterprises in the 
sale or distribution of their merchandise. (Findings, 
Paragraph Four; P. 56.) 

The case of United States v. TIalseth (Pet. Br., p. 14), 
decided by the Supreme Court of the United States January 
7,1952, is not applicable to the present case. On the facts it 
holds that the mailing of a punch board is not the mailing of 
a lottery since it is not an existing lottery. It does not hold 
that it is not the mailing of a lottery device. It does not 
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liold tliat the punch board is not a lottery device. The case 
strengtliens tlie Commission’s position, which is that peti¬ 
tioners are not conducting: a present lottery in shipping: their 
push cards, but are supplyin.;^ others with the means of con¬ 
ducting: lotteries which are to come into existence later. 

As pointed out by tlie Ignited States Court of Appeals for 
the Xinth Circuit in LicJifen^tein v. Federal Trade Com¬ 
mission, F. 2d (decided February 5, 1952), supra, the 
Supreme Court in the Ilalseth case had under consideration 
a criminal statute which statute contains a savin”: clause in 
Section 2: 

X’othiii”: in this Act shall be construed to interfere 
with or reduce the authority or existiii”: interpretations 
of authority, of the Federal Trade Commission under 
I the Federal Trade Commission Act, as amended (15 
r. S. (’. 41-58). 

In explanation of this Section 2, Senate Report Xo. 1482, 
81st ConeToss, 2nd Session, paire 4, cites the Brewer case 
in connection with the following: lan”-uage: 

A savine: clause is included in this section to avoid 
any misunderstandinii- that the Act, and particularly 
the proviso in Section 2 permittin”: unbroken transpor¬ 
tation of i^amblin^ devices into states where their use 
I is leual, interferes with or reduces the authority which 
the Federal Trade (’ommission has exerted under Sec¬ 
tion 5 of its constituent Act (15 U. S. C. 45) to exclude 
from the channels of interstate commerce devices to be 
used in the sale or distribution of merchandise to the 
public. Federal Trade Commission' v. R. F, Keppel S 
Bro., hie., 291 U. S. 304; Chns, A. Brewer & Sons v. 
Federal Trade Commission, 158 F. 2d 74. 

The Report of the House Committee on Interstate and For¬ 
eign Commerce on the same bill (S. 3357) makes this policy 
equally certain: 

Section 2 further provides that nothing in this Act 
shall be construed to interfere with or reduce the au- 
i thority of the Federal Trade Commission under the 
Federal Trade Commission Act, as amended. It is the 
purpose of this provision to leave unaffected the powers 
, of the Federal Trade Commission with respect to the 
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use of lotteries, p^aines of chance or other gambling de¬ 
vices for the purpose of merchandising. Such use has 
been held to be an unfair trade practice in violation of 
the Federal Trade Commission Act, as amended. (Re¬ 
port No. 2769, 81st Congress, 2nd Session, pp. 9-10.) 

The Lichtenstein case, supra, further states: 

Nothing in the criminal proceeding in United States 
V. Perry Halseth, U. S. (decided January 7, 1952) 
questions this saving clause respecting such power of 
the Commission as was exercised in the civil case of 
Brewer v. Federal Trade Commission. 

The Commission’s jurisdiction, therefore, is established 
by the decisions of the courts and by the approval of Con¬ 
gress given to those decisions. 

V 

CONCLUSION 

It is submitted that the Commission’s order to cease and 
desist was properly entered. Respondent, therefore, prays 
that the petitioners’ petition to review be dismissed and 
that pursuant to statute" the Court enter its decree affirming 
the Commission’s order and commanding the petitioners 
to comply therewith. 

Respectfully submitted, 

W. T. Kelley, 

General Counsel, 

James W. Cassedy, 

Assistant General Coimsel, 

Donovan Divet, 

Special Attorney, 

Attorneys for Federal Trade Commission, 

Washington, D. C. 

March, 1952. 


" “To the extent that the order of the Commission is affirmed, 
the Court shall thereupon issue its own order commanding obedience 
to the terms of such order of the Commission”, Federal Trade 
Commission Act, Sec. 5(c), 52 Stat, 113; 15 U.S.CA., Sec. 45(c). 




APPENDIX TO THIS BRIEF 


Taylor, Miller, Busch & Boyden 
134- South LaSalle Street 
Chicago 3, Illinois 

July 17, 1945 

John W. Brookfield, Esquire, 

Federal Trade Commission, 

Washington, D. C. 

In re: W. H. Brady & Company 
Docket No. 5298 


Dear Mr. Brookfield: 

Since my letter of June 5,1 have talked with the attorney 
who is handling the Brewer case, and he informs me that 
he has every expectation that the Sixth Circuit Court will 
rule on his petition early this fall. Since the ruling in that 
case will undoubtedly be determinative of the issues in the 
Brady case, I w’onder if it would not be cheaper and more 
efficient, both for the Commission and the Bradys, to defer 
taking of testimony in the Brady case until after the Brewer 
case has been decided. If the Brewer case is decided 
against the Company, it would seem to me that there would 
be scarcely any point in bothering to take testimony in the 
Brady case, and we should be able to effect a saving of our 
time by stipulating the facts. On the other hand, if the 
Brewer case is decided against the Commission, the Com¬ 
mission undoubtedly would wish the Supreme Court to hear 
the question before continuing in an identical case. 

I should be very much obliged if you give my suggestions 
serious consideration. I believe that you will agree that 
deferring the Brady hearings will not do a great deal of 
harm, particularly in view of the fact that Brady’s 1943 
push card sales were less than $9,000, and you will at the 
same time permit me to handle a very busy early fall cal¬ 
endar. 


Very truly yours. 


JCK:ck 


(S.) John C. Khlley. 
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Law Offices of 
John C. Kelley 
134 South LaSalle Street 
Chicago 3, Illinois 

March 6, 1947 

Federal Trade Commission 
Washington, D. C. 

In re: W. H. Brady Company 
Docket 5298 


Gentlemen: 

I enclose a motion in the above captioned case requesting 
permission to withdraw the answer heretofore filed and to 
substitute in lieu thereof an answer generally admitting the 
material allegations of the complaint. This request is con¬ 
ditioned upon an order not being entered against the several 
respondents herein until orders are entered in the Harlich, 
Gardner and Hamilton cases. 

If you see fit to grant this request, will you please cause 
my motion to be filed and inform me at your convenience 
of your decision. 

Verv" truly yours, 

(S.) John C. Kelley. 

JCK :MLC 
Enc. 
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